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BRIEF AND PRACTICAL EXPOSITION 



OF THE 



LAW OF CHARITABLE TRUSTS. 



Chabitable Tbusts are where property, real or 
personal, is held on trust for purposes which the law 
deems charitable ; and charities are endowed founda- 
tions or institutions for such purposes, G-ifts for 
purposes contrary to public policy the law does not 
give effect to ; but gifts for purposes it deems 
charitable are upheld, when those purposes require 
it, in perpetuity. But the law has always defined 
the limits and conditions within which it will allow 
of this perpetuity ; or of any alienations of property 
away from the natural heirs, especially when made by 
last will. Thus by the common law men could not, 
even while living in full health, dispose of more than 
a reasonable part of their property (a), and could not 
do so at all when labouring under a mortal disease, 
at least for a purpose not thought of in health. Thus 



(a) Glanville. 

B 



also, ancient statutes restrain the alienation of land, 
for purposes of religion or charity in perpetuity (a) ; 
and thus a statute prohibits endowments to secure 
for the donors the special benefit of divine ser- 
vices (5). Before that last statute there was no 
restraint on the prerogative of the Crown at common 
law to confer the privilege of perpetual succession 
by incorporation, and to license the holding of lands 
in mortmain. And that privilege was exercised in 
favour of purposes not in law charitable, as well as 
for those which were. Thus there were " chauntries," 
or chapels, for the private benefit of the founders, as 
well as churches or chapels for the general benefit of 
the people. Thus also there were colleges, some 
educational, and therefore charitable, and others which 
held property only for the benefit of their members. 
Thus, too, there were hospitals, some for the benefit 
only of the members, some for the reception of 
strangers. It is the purpose or object to be carried 
out, not the mere motive, which in law makes a 
charity ; and a gift for the benefit of the holder, 
though the motive may be charitable, is not a charity. 
There must be a purpose which the law deems chari- 
table, and a trust for such purpose which the law will 
enforce. The law does not deem a purpose charitable 
if it be for the benefit of donor, or of any particular 
persons, donees. Thus the chauntries were not chari- 
ties, being for the benefit of the souls of donors ; 
nor are the parish churches so, because, though for 
the general benefit of the people, their endowments 
are estates absolute and not held on trust. Hence 



(a) See the Statutes of Mortmain, 18 Edw. III. c. 8, and 15 
Rich. n. c. 5. 
(6) 83 Hen. VIII. c. 10. 



the Charitable Trusts Act does not except parochial 
churches from its operation, for they do not come 
within its definition of charities ; but property held 
in trust for the augmentation of benefices would do so, 
(whence Queen Anne's Bounty is specially excepted), 
and so would property held by ecclesiastical persons 
or bodies in trust for others than themselves. Hence, 
as cathedral and collegiate churches sometimes bold 
part of their estates on such trusts, they are specially 
exempted, though cathedral and collegiate schools are 
not so. Hence, also, to cure any doubt that might 
exist, the last Charitable Trusts Act specially provides 
that the jurisdiction created shall apply to corporate 
bodies enjoying property for their own benefit solely 
or jointly with other persons or bodies politic. Such 
corporate bodies, as colleges not educational, and 
hospitals not eleemosynary, have been by various 
statutes suppressed (a) ; but the ancient charitable 
foundations still with few exceptions subsist (5). By 
the last of these statutes — suppressing colleges not 
educational, and chapels or chauntries, or endow- 
ments for the support of priests for the benefit of the 
founders^ souls, — provision was made that the Crown 
might, by commission, found grammar schools and 
endowments for tbe maintenance of priests or 
preachers, or the relief of the poor ; and such founda- 
tions or endowments are or ought to be still subsisting, 
and are charities. And though by statute 23 Hen. 
YIII. endowments (of land) on trusts for the use of 



(a) 27 Hen. VIII. c. 28 ; 31 Hen. VIII. c. 13 ; 37 Hen. VIII. 
c. 4. This last alone affected charitable hospitals; and was 
scarcely in force a year. 

(6) The 1 Edw. VI. c 14, does not affect hospitals, and excepts 
colleges educational. 

B 2 



4 

churches or chapels, or fraternities, <&c., or foundations 
intended for the benefit of the donors' souls, are void; 
this does not extend to endowments not of land, or 
for the support of priests or ministers for the cure of 
souls and the administering the sacraments : purposes 
which are not personal, but general, and so charitable. 
Nor does it prevent endowments for any uses deemed 
in law charitable, as for schools, or for the relief of 
the poor and needy (a). And by statute 39 Eliz. 
c. 5, any subjects are empowered to erect and 
incorporate hospitals and other institutions, so that 
they be charitable, i. e,, for the benefit not merely 
of those holding the estates, but of others (b), as the 
poor or the children of the poor (c), and may endow 
them wifch lands (d). By the 43 Eliz., the Statute 
of Charitable Uses, it was finally completely defined 
what those uses are which the law deems charitable, 
comprising hospitals, schools, and chapels, and endow- 
ments for their support, or the support of masters, 
ministers, &c. («), and for which any persons or 
bodies corporate may hold property in trust, as 
charities, under the protection and government of 
the Court of Chancery and the Commissioners of 
Charities. 

Thus, then, there are now subsisting charities cor- 
porate and un-incorporate ; educational colleges or 
schools, whether free grammar schools or endowed 



(a) Porter's Case, 1 Coke, 24. 

(b) As in the case of Sutton's Hospital, the Charter House, 
10 Coke, 24. 

(c) See the 21 James 1, c 1 ; and see 7 & 8 Wm. 8. 

(d) By deed executed 12 months, and enrolled 6 months before 
death, 7 Geo. II. c. 36. 

(e) So that the endowments of land are by licence and by deed, 
tU suprd. 



free schools for the children of the poor ; hospitals 
for the aged, the sick, or the poor ; and endowments 
in aid of churches, chapels, or religious or charitable 
purposes, held either by corporate or other persons 
on trust for such purposes. 

There are, first, the ancient hospitals and educational 
colleges, and other corporate charities, existing before 
the suppression statutes; there are the grammar 
schools and other foundations erected by the Crown, 
or subjects under royal charter, since those statutes ; 
and there are also endowments held by persons or 
bodies corporate or not corporate, on trust for 
charitable purposes. 

As regards foundations of the suppressed class, if 
they are still in the hands of the Crown or corporate 
bodies for charitable purposes, either not having been 
alienated by the Crown (a), or granted by the Crown 
on trust for such purposes (ft), the Crown has the 
power of enforcing their due application to cha- 
ritable purposes (c). In the case of corporate bodies 
holding such lands by grant or charter from the 
Crown, for charitable purposes, still, though the 
Limitation Acts would bar the right of the charities 
as to lands they had losty it should seem that no 
length of time would bar a suit by the Attorney- 
General on behalf of the Crown, to enforce the due 
administration of the charities {d). 



(a) At.-O. y. Boston^ 1 De Gfez & Smale, 519. 
(6) At.-O. V. Trevelyariy 16 L. J., Ch., 54. 

(c) At.'O. V. Ironmotkjgtri Company^ 12 01. & Pin. 908 ; At.-O. 
V. Corporation of Newark, ibid, 403 ; At-0. v. Lady Peyton^ s 
ffospitaly 14 L. J., Ch., 129; At-O. v. Wyggeston ffospUal, 
12 Beav. 

(d) At^'O. V. St. Magdalen's OoUege, 23 L. J., Ch. 844. 



As by statute 39 Eliz. subjects bad power to erect 
hospitals which were thereby incorporated, and before 
then subjects might do so by licence from the Crown, 
any hospital even established hefore then may be pre- 
sumed to have been rightfully and lawfully established, 
although no deed can be found relating to it, nor 
any evidence of enrolment, nor of any letters-patent, 
nor of any common seal the usual legal evidence of 
incorporation (a). The very object of the first Statute 
of Charitable Uses was the recovery of these ancient 
hospitals (5), and many were so recovered. The fact 
that at any time such hospital existed is primd fade 
proof that it exists^ as there is no period of limi- 
tation as against a charity. And therefore they are 
always, it should seem, fit subjects for inquiry by the 
Commissioners of Charities. 

Free grammar schools likewise are, or ought to be, 
subsisting; and cathedral, collegiate, and chapter 
schools are not exempted from the opieration of the 
Act. And though grammar schools, excepting the 
great schools of Eton, Harrow, &c., are under the 
Grammar Schools Act (3 <& 4 Vict. c. 77), they are 
not the less, including those schools, under the opera- 
tion of the Charitable Trusts Act. 

The chartered foundations, hospitals, or grammar 
schools usually have provision made for their regula- 
tion by governors or trustees, and there is a visita- 
torial jurisdiction over the governors or trustees, 
either in the Crown, the bishop, or the patron, whether 
a corporate body or person, or the heirs of the 



(a) Simpson v. Wilhinsotif 7 Man. & Gr. 50. 

(b) Lady Peyton's Hospital, 14 L. J., Ch., 129; At.-G. v, 
Wyggeston Hospital, 12 Beav. ; At,-G. v. Pretyman, i Beav. 462. 



founder (a). But thej are not the less trusts under 
the protection and jurisdiction of the Court of 
Chancery (ft). 

Where there is a visitor, his power of visitation 
extends to the internal management, the dismissal 
of officers, and the disputes between the mem- 
bers, though not to adverse claims by or against the 
charity (c). 

And where, though there is a local visitor as to the 
management of the charity, there is a trust as to the 
application of the funds, the Crown has jurisdiction 
in Chancery over that trust (d). 

The proper performance of the spiritual duties of 
any officer in a charity of a spiritual character (as the 
chaplain of a school) is a matter for the jurisdiction 
of the visitor (c), not of the Court of Chancery. And 
where a person in holy orders has an endowed lecture- 
ship, though that is a charity, he is still in his 
spiritual duties under the control of his ordinary (/). 
The mere fact that a chaplain in holy orders is master 
of a hospital does not make it, however, a spiritual 
foundation, so as to place it wholly under spiritual 
visitation ; and the general control of the revenues 
will be in Chancery (^). Where the relation of 
trustee and cestui que trust exists even between a cor- 
poration lay or spiritual, as a dean and chapter, or a 
college and any of its officers or members, the Court 



(a) At'Q. V. CaJtherine^a Holly 4 Term. Rep. 248. 
(6) At.-O. V. Luhhock, 0. P. C, 15. 
(c) At.-O. V. Windham, Coopei^s Rep. 
{d) Ex parte Berkhampstead School, 2 Yesey & Beames. 
(c) At.-O. V. Smythies, 1 Keen's Rep. 289; 2 My. & Cr. 185 ; 
Holdsworth V. Fairfax, 3 CI. & Fin. 115. 

(/) At.'O. V. Brovm'a Hospital, 19 L. J., Ch., 73. 
Q) At.-O. V. St. Cross Hospital, 22 L. J., Ch. 793. 
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of Chancery will interpose ; otherwise, as in the case 
of the master of a cathedral or college grammar 
school, merely having a stipend out of the common 
fund, the jurisdiction is in the visitor {a). 

Thus the due internal administration of the charity 
as it exists is a matter for the visitatorial jurisdic- 
tion (5) ; but the protection of the funds and their 
due application is under the general control of the 
Court of Chancery (c). 

Hence the Charitable Trusts Act, which declares 
its scope to be the due administration of charitable 
trusts, and for the more beneficial application of 
charitable funds, in cases where the Court of Chancery 
may exercise jurisdiction, does not exempt hospitals 
and schools having visitors, although, like the Gram- 
mar-Schools Act, it recognises the visitatorial jurisdic- 
tion where it exists within its true scope— the internal 
management. As to that, there was no necessity for 
the exemption, as it is implied ; as to anything beyond, 
there is no exemption, and all charitable foundations^ 
corporate or not, are subject to the general jurisdic- 
tion of Chancery. 

So, although the Charitable Trusts Act exempts 
the universities, and colleges thereto belonging, this 
does not extend to charities of which they are trustees, 
but only to the property they hold as their own: 



(a) At.'Q. V. St. Ma/ry Magdalen College, 10 Beay. 412; 
Whiston V. The Dea/nand Chapter of JtocheateVf 18 L. J., Ch. 473. 

(b) At.-G. V. Dulvnch College^ 4 Beay. 255. Harrow, Eton, 
Winchester, &c., are not exempted, but the jurisdiction of the 
CommissionerB would not extend to their internal management. See 
At.-G. V. Ila/rrow School, 2 Vesey, 551. 

(c) At.-O. V. Shrewsbury School, 19 L. J., Ch., 287, 1 Macn. 
& Gtord. Rep. ; At.-O. v. Brown' a Hospital, 19 L. J., Ch. ; At.-O, 
Y. Sherb(yrne Orammar Schoolf 24 L. J., Ch., 74. 
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any property held by any corporate body for chari- 
table uses, as to which, or the administration of the 
revenues or property whereof, the Court of Chancery 
has or may exercise jurisdiction, is within the opera* 
tion of the Charitable Trusts Act, and under the 
jurisdiction of the Commissioners of Charities. 

The Charitable Trusts Act, 1853, contains an ex- 
press exception of chapels or buildings registered and 
bond Jide used as places of meeting for religious 
worship; and the amended Act of 1855 contains 
a similar exemption, which only applies to the places 
of worship of Dissenters (a), Jews (5), and Boman 
Catholics (c). But the definition of "Charity" in 
the principal Act clearly includes chapels, for which 
reason the exemption was inserted ; and in the Eoman 
Catholic Charities Act the definition is adopted with- 
out any exception. So that Roman Catholic chapels 
are under the Charitable Trusts Act. And even were 
it otherwise, the exception would not apply to gifts 
or bequests for the support of chapels or of priests, or 
of Roman Catholic religious worship or education. 

But for the reasons above stated, the absence of 
the exemption (though probably a mistake) is not 
material, added to which only endowed chapels are 
within the Act, even when not exempted, and if partly 
supported by voluntary subscriptions, they are only 
within the Act as to the endowments. Therefore, if 
only supported by pew rents, or offerings at the 
doors, they are not within the Act — in the first 
case, not being charities; in the second, not being 
endowed charities. 



{a) 15 & 16 Vict, c 70 ; 18 & 19 Vict. c. 86. 
(6) 9 & 10 Vict. c. 69. 
(c) 2 & 3 Wm. 4, c 115. 

B 3 
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Chammar Schools, 

So with regard to the old grammar schools, founded 
chiefly for the teaching of Greek and Latin, there is a 
special Act (the 3 & 4 Vict. c. 77), making provision for 
any extension of these benefits which may be desirable : 
the patrons, visitors, and governors having no autho- 
rity to establish any other system of education than 
is expressly provided for by the foundation, and the 
courts of equity being frequently unable to give 
adequate relief (o). But in this Act, even within its 



(a) Whenever any question may come under consideration in 
any court of equity concerning the system of education thereafter 
to be established in any grammar school, or the right of admission 
into the same, whether such question be already pending, or whe- 
ther the game ihall arise v/pon a/ny informatioTif petition^ or other 
proceedings, which may be now or at any time hereafter filed or 
instituted, for whatever cause the same may have been or may be 
instituted, according to the ordinary course of proceedings in courts 
of equity, or under the provisions of this Act, it shall be lawful for 
the court to make decrees or orders, as well for extending the sys- 
tem of education to other usefal branches of literature and science 
in addition to or (subject to the provisions thereinafter contained) 
in lieu of Greek and Latin, or such other instruction as may be 
required by the terms of the foundation or of the then existing 
statutes, as also for extending or restricting the freedom or the 
right of admission to such school, by determining the number or 
the qualifications of boys who may thereafter be admissible thereto, 
as free scholars or otherwise, and for settling the terms of admis- 
sion to or continuance in the same, and to establish such schemes 
for the application of the revenues of any such schools as may in 
the opinion of the court be conducive to tbe rendering or main- 
taining such schools in the greatest degree efficient and useful, with 
due regard to the intentions of the respective founders and bene- 
factors, and to declare at -what period and upon what event such 
decrees or orders, or any directions contained therein, shall be 
brought into operation, and that such decrees and orders shall have 
force and efifect notwithstanding any provisions contained in the 
instruments of foundation, endowment, or benefaction, or in the 
then existing 'Statutes : provided always, that in case there shall be 
any special visitor appointed by the founder, or other competent 
authority, opportunity shall be given to such visitor to be heard on 
the matters in question, in such manner as the court shall think 
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own scope — ^the establisbment of new schemes — does 
not interfere with the jurisdiction of the Commis- 
sioners ; on the contrary, as no application can be made 
to the Court of Chancery by any charity without their 
sanction, the provisions in the Grammar Schools Act 
are subordinate to those of the Charitable Trusts Act, 
which gives the Commissioners general powers as to 
new schemes for any charities. 

Added to which the great grammar schools are 
exempted from the Grammar Schools Act (a) but 
not from the Charitable Trusts Act, which expressly 
provides that it shall not be deemed to exempt cathe- 
dral or collegiate schools. 

Charities Municipal and JParochial, 

Municipal corporations are often trustees of chari- 
ties, either as such, or as separate bodies created by 



proper, previously to the nukking of such decrees or orders. — 
C. 77, § 1. 

Court of Ckanoery to have i)ower to appoint mode of remoring 
masters. — § 17. 

And in case of removal for incompetency &om age, or other 
infirmity, governors, with the approbation of the visitor, may assign 
a pension. — § 18. 

Premises held over by masters dismissed, or ceasing to hold office, 
to be recovered summarily, as under the 1 & 2 Vict. c. 74. — § 19. 

Masters so dismissed, or ceasing to hold of&ce, not to be per- 
mitted to question title of the trustees, &c. — § 20. 

Mode of Proceedinff.] — Applications to court to be by petition — 
to be decided under the 52 Geo. 3, c. 101. — § 21. 

(a) Saving of Righis.^ — Jurisdiction or power of ordinary not to 
be prejudiced ; and the Act not to extend to the universities of 
Oxford or Cambridge, or to any college or hall within the same, or 
to the university of London, or any colleges connected therewith, or 
to the university of Durham, or to the colleges of St. David's 
or St. Bee's, or the grammar-schools of Westminster, Eton, Win- 
chester, Harrow, Charter House, Rugby, Merchant Taylors', St. 
Paul's, Christ's Hospital, Birmingham, Manchester, or Macclesfield, 
or Louth, or such schools as form part of any cathedral or collegiate 
church — § 24. 

Construction of teims. — § 25. 
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charter for the purposes of the charity; and the 
Municipal Corporations Act provided that "where the 
body corporate of any borough should stand seised 
of any estate or interest of any hereditament in trust 
for charitable uses, all their estate and powers in respect 
of such uses and trusts should continue in the persons 
who at the time of the passing of the Act were such 
trustees ; and that the Lord Chancellor should make 
such orders as he should see fit for the administration 
subject to such uses and trusts of the trust estates." 
Under this Act the Lord Chancellor has power to 
appoint new trustees in lieu of those persons who were 
trustees at the time of the Act ; but the provision 
in question applies, not to the legal estate, but the 
interest in the uses and trusts, and the legal estate 
would remain in the corporate body — at all events, 
where it had by a separate charter been created into 
another corporation for the purposes of the charity. 
Indeed it has been deemed doubtful whether the 
Act applies in such cases, as where a municipal 
corporation are made by another incorporation 
governors of a chartered hospital (a). Nor does the 
Act extend to charities of which the municipal cor- 
poration were only visitors (5), or as to which they 
have not the nomination, but only the approbation 
of trustees (<?), nor as to which they have not the 
sole management but jointly with others {d). Where, 
however, the corporation is in substance identical 
with the trustees of the charity, the case comes within 



(a) Doe d. Governors of Bristol ffospitdlf 11 M. & W. 913. 

(b) At.-G, V. Newbury, 3 My. & K. 647 ' 

(c) At.'Q. V. Phillimorey 9 L. J., Ch., 338. 
{d) In re Newark Charities, 6 L. J., Ch , 216, 
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the provision of the Municipal Corporations Act (o). 
There is a provision in the Charitable Trusts Act of 
1853, s. 65, that where the legal estate in the charity 
lands has not (in cases within the Municipal Act) 
been vested in trustees appointed by the Chancellor, 
it shall be so vested. 

There are quasi corporations as to parochial chari- 
ties. The 59 Geo. III. c. 12, s. 17, vests in the church- 
wardens and overseers of any parish lands and 
buildings for the purposes of the poor, and all other 
buildings and lands belonging to such parish. This 
Act vests the property in the churchwardens and 
overseers for the time being as a body, in the nature 
of a body corporate, and makes them qtiasi a cor- 
poration, for a particular purpose, of the care and 
management of the parish charity property ; but it 
does not make them absolutely a corporation: and 
they still act as other bodies of persons not incor- 
porate do ; one or more acting for the others, but 
properly a majority for the whole (ft). The Act, 
however, only applies to lands, <&c., held general^ on 
trust for the parish or its poor, not to lands held on 
special trusts of a parochial charity, as for repair of 
the church as well as the relief of the poor, or for 
binding poor children apprentices, &c., as well as 
generally for the relief of the poor ; which, however, 
includes their instruction. Nor does it apply in 
cases of express trusts, as for the repair of the church 
and the relief of the poor, where there are trustees 
duly appointed under such trusts (c). "Whoever are 

(a) At,-0. V. Mayor of ExeteVf 2 De Gex, Mac. & Gor. 607; 
In re Northampton CharUieSy 3 De Gex & Smale, 179. 

(6) OouldstoorihyY. Knight, 11 M. &W. 337; Ex parte Armesley, 
2 Y. & C. 356. 

(c) Re Paddington CharitieSf 8 Sim. 620 ; At.-G. v. Lemn, 
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the trustees of course makes no difference as to the 
administration of the charity, nor the jurisdiction of 
Chancery or the Commissioners of Charities, who have 
special powers as to the framing of schemes, the 
appointment of trustees, and the apportionment of 
parochial charities. 

Charities may be vested in any corporations, sole 
or aggregate, or vested in trustees, to be kept up by 
succession by the Court of Chancery. Hence, the 
Act defines " trustees ** to mean any persons or cor- 
porations holding estates in trust or for the benefit of 
any charity. 

There are no corporate persons, except the incum- 
bents, chapters, and bishops of the Established Church, 
who are corporations, sole or aggregate, with perpetual 
succession, and can take, therefore, charitable trusts 
in their ecclesiastical character (a). 

It is otherwise of Boman Catholic ecclesiastics, 
who, even in Ireland and apart from the Ecclesiastical 
Titles Act, have no legal statue, nor any corporate 
character or succession (5), so that endowments 
for them and their successors can only take effect by 
means of trusts in equity ; and so of all other reli- 
gious bodies. Nor can there be any trusts for a 
succession of persons for purposes which the law does 
not recognise as charitable. Therefore neither the 
Boman Catholic nor any other clergy can take or 
hold property, except either solely for their own 
personal benefit, or under trusts for such purposes as 
are in law charitable ; and they and all other persons 



ibid. 866. Chwchwa/rdens of St. NicholaSf JDeptford, v. SlceteMeyy 
8 Q. B. 394 ; AU-Q, v. Blizard, 26 L. J., Ch. 171. 

(a) Mopkinson v. ElliSf 6 Beav. Rep. 34. 

(6) At.'G. V. Power, 1 BaU & Beatt/s (Iriah) Eep. 145. 
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or bodies not incorporated can only take or bold pro- 
perty for religious purposes as individuals, and under 
cbaritable trusts. Otber corporations tban tbose of 
tbe Establisbed Cburcb are tbe creations of tbe 
Crown, eitber by charter under its prerogative, or 
with tbe assent of Parliament, as in the instance of 
tbe Commissioners of Queen Anne's Bounty, specially 
exempted from tbe Act. Except tbat ancient body and 
tbe Incorporated Societies for tbe Propagation of tbe 
Gospel, for Cburcb Building, and tbe Sons of tbe 
Clergy, tbere are few corporate charities of modern 
foundation. 

BeUgiou9 or Charitable Societies. 

It is only by a system of trusts and succession of 
trustees that permanence can be secured to any society 
or body not corporate, and which cannot have per- 
petual succession, in a legal sense ; that is, as a legal 
incident or attribute of its nature. 

There are many bodies, societies, institutions, or 
foundations of a cbaritable or religious nature, some 
of which are incorporated, and others not so — partly 
or chiefly supported by voluntary subscriptions, or 
endowments therefrom, as Queen Anne's Bounty, 
incorporated, but specially exempted from the 
Charitable Trusts Act; the Society for tbe Propa- 
gation of the Gospel in Poreign Parts, which also 
is incorporated, and is not exempted from tbe Act. 
Where these bodies are incorporated, they take as 
corporate bodies all gifts or bequests to their general 
funds, and in aid of their general purposes (a), and tbe 
Court of Chancery does not exercise its charitable 



(a) See 39 Eliz. c. 5, allowmg sabjeots to erect hospitals. Vide 
At.'Q. V. Corporation ofNewauUe, 5 Bear. 307. 
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jurisdiction overthe application of such gifts, but merely 
directs the payment thereof to such body or society (a). 
Where, however, there is a gift or bequest to a body of 
persons having no corporate character, for permanent 
charitable purposes, the court will exercise its juris- 
diction in directing the application of the fund, unless 
it is given generally and without any special direc- 
tions as to its application (&). Where it is so given 
generally to a body or institution already established, 
the court will order it to be paid over thereto, with- 
out any directions as to its application ((?), the dis' 
cretion as to the application being in such cases 
confided by the constitution of the society or institu- 
tion to the governing or managing body thereof, of 
which the donor must be supposed to have been 
aware, and which he has not at all fettered or with- 
drawn. But societies or institutions are not cha- 
ritable, and so not within the Act, unless they are 
for the benefit of others than the subscribers or 
members ; and hence donations to or endowments for 
them do not constitute charitable foundations, over 
which the Court of Chancery exercises its charitable 
jurisdiction, although it exercises jwisdiction as in all 
other cases in which questions of equitable right may 
arise. For a charity must be for the benefit of 
other than the donors. Thus endowments for sup- 
port of chauntries or maintenance of priests for the 
benefit of souls of the donors and their children never 
were, are not, and never could be considered as 



(a) The Society for the Prop, of Oospel y. At.-O., 3 Euss. 
142 ; Corp. of Sons of Clergy v. Mose^ 9 Sim, 616. 
(h) WeUbeloved v. JoneSy 1 Sim. k St, 40. 
(c) WaUh V. Gladstone, 1 Ph. 29. 
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charities. So, on the same principle, a private cbapel(a), 
merely for the donor and his family, would not be con- 
sidered a charitable foundation (b), although, if for 
the use of the persons on an estate, or even house- 
hold, it might be so (c). On the same principle, a 
Dissenters' chapel, supported by pew rents, is not a 
charitable institution, for it is only for the benefit of 
the subscribers or pew-holders (d). So of any friendly 
societies ; so that it was hardly necessary to except them 
from the operation of the Charitable Trusts Act. But, 
on the other hand, as it matters not from what source 
the fund which constitutes an endowment may 
come, if it is charitable, that is for the benefit of 
others than the donors (or &nj particular donees), 
funds supplied from the gifts of the Crown, of the 
legislature, or of private persons, for any purpose 
beyond their oum benefit may be charitable endow- 
ments or foundations (e). Thus poor-schools, aided 
or established by grants from Parliament, combined 
with voluntary subscriptions, would be charities, 
under the jurisdiction of the Court of Chancery and 
the Commissioners of Charities. 

It is to be observed that the Charitable Trusts 
Act, although it defines charities to be endowed 
foundations or institutions for charitable purposes, 
applies to all such charities, or the property, funds, or 
incomes thereof, i.e., the charitable foundations, and 
the gifts or bequests thereto. But it declares that 
the Act is not to extend to any institution or society 



(a) Herbert v. Westminster ^ 1 P. Wms. 774i 

(b) Ex parte PearsoUf 6 Price, 214. 

(c) Bristowe v. Bristowej 6 Beav. 

\d) Milligan v. Mitchell j 4 L. J., Ch., 281. 
(e) At.-G. V. Hedes, 2 Sim. & St. 17. 
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for religious or other charitable purposes wholly 
maintained by voluntary contributions ; and where the 
institution is maintained partly by voluntary contri- 
butions and partly by endowments, the Act is only to 
extend to the income from endowments; nor as to 
that or any donation or bequest thereto, if merely 
formed out of the general funds, and not from a dona- 
tion or bequest of which any special application 
or appropriation is declared or directed by the 
donor. The jurisdiction of the Commissioners, 
therefore, extends to such institutions as are not 
wholly supported by voluntary subscriptions, and from 
these they are entitled to demand accounts of income, 
in order to see what portions are endowments derived 
from donations for special purposes, and what are not. 
They would have such jurisdiction over all chapels 
which are not entirely supported by pew-rents or volun- 
tary subscriptions, were not Dissenters' chapels ex- 
cepted. Boman Catholic chapels are not in terms 
exempted ; they, as is well known, are always in part 
supported by the offerings of the congregations, so 
that it is only their endowments which come under 
the operation of the Act. And poor-schools, if en- 
dowed, are, quoad their endowments, whether derived 
from grants of Parliament or private donations, in the 
same position. 

Of the Creation of Charitable Trusts. 

Whether, however, for bodies corporate or unin- 
corporate, or for private individuals, the Court will 
not carry into execution any other uses as charitable, 
than those which it deems so; and as it will not 
recognise any trusts which it cannot carry into exe- 
cution, it will treat all others as void ; and thus, if 
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the donor has meant to execute such a trust, and 
has failed to do so, or if it he douhtful whether he 
has done so, as he has thus indicated, that the gift was 
not for the donee's personal benefit, the gift fails alto- 
gether, and the property passes to the heir, or next 
of kin, as the case may be (a) ; for it is a principle of 
law and equity that the heir is not to be disinherited 
but by cle£»r declarations of intention, as he takes 
by virtue of a legal right, not to be displaced by a 
doubtful or invalid trust, which the courts will not 
carry into execution. 

Now, the Statute of Charitable Uses declares such 
uses to comprise gifts for relief of aged, poor, and im- 
potent persons ; hospitals for the sick, support of 
orphans, marriages of poor maids, help of persons de- 
cayed, <fcc. ; for the maintenance of schools and learn- 
ing, free schools, and scholars in universities, <&c. ; and 
for the repairs of churches. The interpretation put 
upon this last use has extended it to gifts for the sup- 
port of churches or chapels, or of preachers or minis- 
ters of religion, or of divine service, whether of the 
Church of England, Dissenters, or Eoman Catholics. 
These are the charitable uses recognised in Chaneery 
— religious, educational, and eleemosynary. 

The gift or bequest may be to any class mentioned 
in the statute, as widows and orphans (h), or for any 
purposes within its scope, as hospitals or chapels ; for 
the benefit of persons occupying a particular office 
or character (as that of schoolmaster, or minister, 
preacher, or teacher) exercised for the benefit 



(a) Vesey v. Jamison, 1 Sim. & S. 69 ; Ommaney v. Bviclur, 
1 Turner & Rees, 290. 

(ft) At,-G, v. Consher, 2 S. & S. 93. 
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of others (a). Having this element, they may either 
be local or general, i, e., the gift may be for the poor 
generaUy (5), or for the poor in an estate, district, 
or parish (c) ; and the field of application divides 
local charities into parochial or municipal. If general, 
any description of a class of poor is sufficient, as poor 
housekeepers, poor widows, poor Jews, poor priests or 
preachers, or schoolmasters, or the like; but to a man's 
poor relations, would be doubtful, as it would be con- 
strued to mean his next of kin, who are certain persons 
ascertained or ascertainable at a particular time ; 
and a gift for the relief of any among specific persons 
as may need it is not a charity, but simply a giflb or 
legacy (d). The gift, if to persons, must either be to any 
class of persons mentioned in the statute, or included in 
its interpretation, or for any foundation or institution 
for their relief ; or it may be to the persons holding for 
the time being any office or character recognised by the 
statute or its interpretation, which includes augmenta- 
tions of livings, endowments of curacies, lectureships, 
or for the support of priests, preachers, or the like. 

Not only are gifts for any such purposes specially 
mentioned, valid charitable trusts, but general gifts for 
religious or charitable purposes so described, or for 
religion, or charity, or education, whether or not the 
particular objects of application are left to the discre- 
tion of the donee. If a trust is created but is not 
expressed effectually, the court will carry it out (e) ; 



(a) Thus a beqnest to support a schoolmaster is or may he in 
effect the same as to support a school. 
(6) Nash V. Morley^ 5 Beav. 177. 

(c) Bristow V. Bristow^ 5 Beav. 289. 

(d) Lilley v. Hayes, 1 Hare, 58. 

(c) At.-O, V. Wilson, 3 My. & K. 362 ; Martin v. Maugham, 
13 L. J., Ch., 392. 
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but if tbe person taking has a discretion whether to make 
the application or not, it is an absolute gift and not a 
trust. So a gift for such purposes as the donee shall 
think fit, that is an absolute gift (a). But if a testator 
directs that property is to be employed in charity (h) or 
charitable purposes (c), even at the discretion of donee, 
these will be valid trusts, and they will be enforced and 
take effect. But again, if he directs his trustees to apply 
funds for such benevolent, charitable, and religious 
purposes they in their discretion think most advan- 
tageous and beneficial, the bequest will be held void 
for uncertainty ; and as it is doubtful what the trust 
was to be, but plain that the donees were not to take 
beneficially, the ^ift is deemed to fail, as it is upon a 
trust that fails ; and the property passes to the next 
of kin (d). So where a testator declared his will to 
be that his executors should apply certain personal 
property to such charitable or other purposes as they 
should think fit, without being accountable to any 
person whatsoever for such their disposition thereof, 
it was held too uncertain to be a charitable legacy, and 
not suflBciently extensive to give the donee the bene- 
ficial interest, so that the residuary legatee was de- 
clared entitled (e). So if the gift is declared to be^ 
any specific purpose not for donee's own benefit, and 
that purpose fails for invalidity, then the property 
passes to the next of kin or residuary legatee (/). 



(a) Paice v. The Archbishop of Canterbury^ 14 Vesey, 370. 
(6) Legge v. Asgill^ 1 Turner, 265. 

(c) At.-G. Y.Fletcher, 6 L. J., Ch., 25 ; Baherv. Sutton, 1 K. 224 

(d) Horde v. Earl of Suffolk, 2 Myl. & K. 59; WiUiams v.' 
Kershaw, 5 Clark & Pin. Ill ; St Ms v Sargon, 5 K. 265 

(e) EUis V. Selby, 1 Mylne & Craig, 286. 

(/) PettingallY. Pettingall, 11 L. J., Ch., 176; Crockett v. 
Crockett, ibid. 279; 1 Hare, 451. 
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But a bequest for such religious or charitable ob- 
jects as the donee may think fit, or to such religi- 
ous bodies, societies, or purposes as he may please (a), 
is a valid charitable trust, for it Unds him to apply the 
whole fund to such purposes ; and though the selection 
is in his discretion, he has no discretion as to the appli- 
cation ; and the Court, in such cases, though it will 
not interfere in the exercise of his discretion, will en- 
force its exercise, or if necessary frame a scheme for 
the due application of the fund (b), 

"Where a fund was left to trustees to be disposed of 
at their pleasure, whether for charitable or public pur- 
poses, or to any person or persons as they should think 
proper, it was held that the trust was too general, and 
could not be executed by the Court ; and that the ex- 
ecutors could not take beneficially, because it was 
given expressly on trust, so that the next of kin were 
entitled (c). So if the fund is left generally in trust 
to be applied at the donee's discretion, the gift is on 
trust, the trust is too vague, so the gift fails with the 
trust (i). But it is otherwise if there is a charitable 
purpose indicated, and the carrying of it out is left to 
the donee (e) , The general principle of law and equity 
is that when a gift as trust fails for uncertainty, the 
fund passes to the heir or next of kin, who take by 
law whenever there is no valid gift away from 
them {/). For which reason, even on a distinct be- 
quest to executors, it must appear on the will that 



(a) Baker y. Suttorif 1 Keen, 24. 

(b) Tmonsend v. CaruSy 3 Hare, 257. 

(c) Vesey v. JamUon, 1 S. & S. 69. 

{d) Williams y. Kershaw, 6 CI. & F. 111. 
(e) Miller y. Rowans 5 Gl. & F. 99. 
(/) Johnson V. Johmon, 4 Beav. 318. 
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they were to take beneficially or tbey will be deemed 
to take in trust for the next of kin (a). And a request 
t6 give handsome gratuities to them will be void for 
uncertainty (h), while a specific bequest will rebut any 
inference of an intention to give them the residue bene- 
ficially (c) . And on a gift for charitable purposes, the 
residue to a donee, on failure of the gift for charitable 
purposes, the residue goes to the heir (d). If there 
is a gift to a person filling a particular office, as 
pastor, schoolmaster, preacher, &c., expressed to be 
for the snpport of the office or charity, and there is no 
intention indicated of mere personal benefit, then any 
surplus beyond a reasonable support of the office will 
be for the charity. 

The most difficult class of cases of this kind, how- 
ever, are those in which there is an entire gift to 
donee with an object, or purpose for the gift which 
he is to execute, and which is not inconsistent 
with but involves some personal interest ; the ques- 
tion arising whether this is an interest in the whole 
or only part; whether it is only a life interest, or 
whether the whole is taken absolutely and beneficially 
under some trust, however general and discretionary. 
In these cases the relation of the parties, or the 
character and position, or functions of the donee with 
reference to the objects of the gifts, or to their claim- 
ing to be beneficially interested, is an important 
element of judgment as to whether there is a trust ; 
and thus it is that the office of executors ordinarily 
being that of trustee for next of kin or for residue, it 



(a) Lowe v. Oase, 8 Beav. 472. 
(ft) Tti(pper V. Tvbpper, 9 Sim. 608. 

(c) Whitaker v. Tathcm, 7 BiDg. 628. 

(d) Jones t. MUcheU, 1 S. & S. 290. 
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is presumed that any gift to them is on trust for 
those parties (a). So as to the relation of parent and 
child, where moneys are given to the parent that she 
may dispose of them for the benefit of the children, 
then she does not take it as absolute interest, but there 
is a trust for the children to some extent with a large 
discretionary power (h). The great test is, whether 
the object of the gift as indicated requires for its carry- 
ing out that there should be a continuance of the fund 
beyond the life of the first taker; for if so, it is obvious 
that to allow the first taker an absolute interest, i, e, 
a right to dispose of it, would be to defeat the object 
of the gift ; and, on the other hand, if there be a pur- 
pose which the court has to provide for, there can be 
only a life interest, whether the property be real or 
personal. And in the case of the parent just men- 
tioned, though the discretion is large, she would not 
be permitted to apply the whole fund to her own 
purposes, or to dispose of it without maintaining 
the children. Thus, therefore, where legacies are 
given to parents for their own benefit and their 
children, they take for their Uvea only, the fund being 
secured in trust for their children ; and they having 
only the interest (c). 

The principle is equally applicable to real estate and 
personal ; for as to real estate given for the purpose of 
making a provision for others beyond the first taker, 
he only has a life interest («?), the general principle of 
law being that a gift of real property not expressed to 



(a) Lowe y. OcLze, 8 Bear. 472. 

{h) Raikea v. Woody 1 Hare, 465. 

(c) £ain v. Leschery 11 Sim. 897. 

{d) Inderttdck v. iTiderwick, 13 Sim. 612. 
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be in fee is only for life (a) ; and a general gift in 
trust is only for such an estate as is necessary for 
carrying out the trust (h) ; and it being also, a 
general rule of equity as to personalty, that when 
property of a perishable nature is given to be enjoyed 
by persons in succeesian, and the object can only be 
attained by converting the property into permanent 
annuities, and giving each person in succession the 
dividends of the fund (c)y the great test is, what is 
the object or purpose of the gift as indicated by the 
donor ? If it is only the personal benefit of donee, he 
takes absolutely and wholly; thus while a gift for 
the mere maintenance of a child is for life, if the 
whole construction is for his benefit, then he takes 
absolutely (d) ; but this can never be the case where 
there is a purpose other than his personal benefit, and 
which extends beyond his life. There it is obvious 
that, for the purposes of continuance, the fund must be 
preserved beyond his life, and out of his disposition, 
in order that the object of the gift may be carried into 
execution (e). 

This is a principle equally applicable, whether the 
purpose is the support of a charity or of a family ; it 
equally in either case negatives an absolute gift for 
the absolute personal benefit of the first donee. Thus 
it is that gifts for the benefit of wife and children are 
construed trusts for the children (/) ; and thus upon 
the same principle a gift in terfns absolute to trustees 



(a) Doe d. Sams v. Garlich, 14 M. & W. 698. 
\h) Apart from the 7 Wm. iv. & 1 Vict. c. 26. 

(c) Morgan v. Morgan^ 14 Beav. 72. 

(d) SoTMS V. Martin, 10 Sim. 287. 
(c) Bayne v. Crowther, 20 Beav. 400. 

(/) Moare v. CUghomy 10 Beav. 423; Crockett v. Crockett, 17 
L. J., Ch., 230. 
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is construed to be for the purpose on which the whole 
estate or fund is given ; and if those purposes are to 
extend beyond the life of the first taker, it is deemed 
a gift on trust (a). It is a general principle that 
wherever the object of the donor requires permanence 
it sball be carried out as far as possible ; there being 
this difference in favour of a charity, that whereas for 
the sake of a mere family perpetuity is not allowed, in 
cases of charity it is provided for by the Court of 
Chancery (h) ; and that on a gift for a general object, 
as the relief of poor members of a religious body, that 
indicating an intention for permanence, the intention 
is carried out by the fund being invested and directed 
to be held in trust, the interest only being paid to the 
objects of the charity (c). This indeed is the great 
distinction between a private legacy aud a charity ; for 
a bequest to particular persons, however numerous, 
and whether mentioned nominatim, or as a class, as 
next of kin or the like, is not a charity^ since it 
requires no permanence, and so is not an endowed 
institution or foundation (d). 

It is otherwise where there is an intention indicated 
that the disposition or enjoyment of the benefits 
should be kept up beyond the lives of the first takers ; 
there if the purpose is beyond a family it is entitled 
to perpetuity as a valid charity. And it matters 
not whether the iutention is indicated by expression 
or by clear implication, by the use of terms or by the 
declaration of a purpose, which cannot be carried 
out without permanence. TThus of course if a gift is 



(a) Miller v. Rowan^ 5 CI. & Fin. 99. 
(6) Blagrove v. Hancock, 16 Sim. 371. 

(c) Gregory ▼. At.-O., 2 Beav. 366. 

(d) LilUy V. Ilayetf 1 Hare 58. 
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to preachers or inimsters and their iuecessorg, that 
involves permanence, and the fund is to be invested, and 
the successive donees only have the dividends (a) ; 
but the intention would be equally clear without the 
use of those words, if the object were declared to 
be to support and keep up divine worship or instruc- 
tion. Whenever the intention is a prolongation of 
the benefits of the gift beyond the life of the first 
taker, and for purposes beyond his personal benefit, 
he takes only a life interest (6). And such a purpose 
requires in personalty investment of the fund in 
order to preserve it and place it under the control of 
the court : so that if a fund is to be invested for the 
use of a person and his children, that itself implies a 
trust ; and e converao if it is for such a purpose it 
ought to be invested, and any allusion to investment 
of property will on the same principle indicate a 
trust ((?). 

And though when a fund has thus been invested for 
such a purpose the first taker may have the beneficial 
interest or the income for his life, subject only to a 
charge for the purposes of the gift (as the mainte- 
nance of children or the like), it must not be taken 
that in such cases he could appropriate even the 
income entirely to his own purposes without meeting 
such charges (d). The party to whom trustees are 
directed to pay the dividends is clearly bound to 
apply a competent sum to the object ; and the court 
holds that the amount is capable of being ascertained, 



(a) At.'G. V. Ooddard, 1 Turn. & Kuss. 348. 
(6) Middktony. Oouldf 10 Beav. 527. 

(c) Mason Y. Clarke, 22 L. J., Cb., 956. 

(d) Uadow v. Iladow, 9 Sim. 438 ; Berkeley t. Swinburriy 
6 Sim. 613; Brtnon v. Paul, 20 L. J., Cli., 75. 

o2 
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and will compel the party to do what is right ; so that, 
if the object of the gift he neglected, however large the 
discretion may be, he will be held answerable. And 
in such cases, as regards the corpus of the fund, if 
personal, the first taker is only a bare trustee ; and 
if it is real property, he is only tenant for life.' 
The court in such a case does not interfere with 
the exercise of a fair discretion as to the alloca* 
tion of the fund to the benefit of the donee and 
the objects of the gift ; but if the objects are dis- 
regarded, the court will compel the donee to provide 
for them ; and for the purpose of securing the 
fund in cases of personalty, will direct it to be 
invested (a). 

"Where endowments are for support of preachers 
or lecturers, or of lectureships or preacherships, or 
the like, there is clearly a trust for religious ministers 
in such character or office, and therefore only appli- 
cable to them while in that character or office, gene- 
rally, or in particular places. And even though the 
gift is in the first instance to particular preachers, 
<&c., if it is indicated that it is also to be for the sup-^ 
port or benefit of their successors in the same place, 
this will create a trust in the first takers, and give 
them only a life interest. All endowments for the 
support of dissenting or Eoman Catholic worship, or of 
ministers or ecclesiastics in that character, are, and can 
only be, maintained and kept up as charitable trusts. 
As regards Protestant ministers, gifts or bequests to or 
for any specific ministers by name and not by office, and 
not pointed expressly to their official character, would 
be considered to be for their personal benefit, and so not 

(a) Hart v. THhe, 23 L. J., Ch., 462. 
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charitable. But the case of Eoman Catholic eccle- 
siastics may in that respect be different on manj ac- 
counts, and the gifts of funded or landed property even 
to individual ecclesiastics, if their ecclesiastical cha- 
racter is mentioned, may be construed to be for the sup- 
port of them and their successors in that character, 
and so charitable trusts, in which they only have a 
life interest. Otherwise, not having direct heirs, the 
property would go on their decease to their more 
distant kindred, which could not be supposed to have 
been the intention of the donor (a). 

Bequests, either for the support of chapels or con- 
gregations, the assistance of Dissenters, or for the 
support of Dissenting ministers and their successors, or 
of particular ministers and their successors, or for the 
support of the worship or education of any denomina- 
tion of Dissenters — ^including Unitarians — are valid 
charitable trusts (h) ; and all means for the permanent 
support of any worship but that of the Established 
Church, are only charitable trusts, there being no 
corporations or corporate persons, or bodies, for such 
objects. Places of worship registered, •*. «., those of 
Dissenters (c), are excepted from the operation of the 
Charitable Trusts Act ; but the endowments attach- 
ing thereto are not, and it is only the application of 
the endowments that come within the jurisdiction of 
Chancery, or of the Commissioners of Charities. 
Hence, although the Boman Catholic Charities Act 



(a) Oreavet v. Cox, 4 Bro. C. C. ; Thomber v. Wilson, 24 L. J., 
Ch. 6647. 

(6) Shrewsbury v. Hornby, 5 Hare, 406; At.-O. v. Lawes, 
8 Hare, 32. So of Jews, Stranger. Goldsmid, 8 Sim. 614; but 
it is otherwise of gifts to enable persons to propagate opinions 
opposed to Christianity. 

(c) 15 & 16 Vict. c. 70 ; vide ante, p. 9. 
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does not except chapels, the omission is of no practical 
importance. 

With regard to Homan Catliolic religious charities, 
all their endowments for religions purposes are Chari^ 
table Trusts, and until and except the penal laws 
(long since repealed) there was never anj law against 
afiy such endowments if charitable. The Statute of 
33 Henry YIII. c. 10, prohibits endowments for the sup- 
port of particular services, or of priests to have the 
benefit of such services, i, e. for the donors' souls ; and 
the statute 1 Edward VI. c. 10, suppressed all such exist* 
ing endowmeots because not deemed charitable, being 
only for the benefit of the donors ; and because also 
found subject to abuses, and deemed superstitious. 
But that very statute provides for the maintenance 
of priests ; and the next year a statute was passed 
requiring the celebration of the "Lord's Supper, com- 
monly called the Mass" (a) ; so that these laws were 
not nor are directed against endowments for the sup- 
port of Roman Catholic worship in general (ft), which 
is charitable. 

The Roman Catholic Charitable Bequests Act, 2 & 
3 Will. IV. c. 115, provides that " Roman Catholics, in 
respect of their schools, places for religious worship, 
education, and charitahle purposes, and the property held 
therewith, and the persons employed in and about the 
same," i. e, priests or schoolmasters, " shall in respect 
thereof be subject to the same laws as Dissenters ; " 
and there is a clause expressly doing away with the 
declaration against the sacrifice of the mass, i. e. the 



(a) La mette, or ^'the supper:" i. e. the Boman Commonion 

rvice. 

(6) Breeks v. Woolfreijy 1 Curt. Eocl. Bep. 880. 



Service. 
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Boman liturgy, which is i offered, as it in terms ex- 
presses, for living and dead ; gifts or endowments for 
the support of iloman Catholic worship (a), places of 
worship (5), or ministers of worship, are legal (c), 
and have accordingly been held to be so. 

It is otherwise of gifts for the celebration of divine 
services for the souls of donors or their family, which 
would merely be for their personal benefit, and so, 
even if legal, would not be charitable. The Boman 
law lays down that, in order to avoid the taint of 
avarice or cbarge of simony, they are to be regarded 
a^ gifts for the maintenance of the priests (i), and as 
such they would be, according to the English law, 
charitable — ^the benefit being general, not special and 
personal. And if the donors had so regarded them, 
the object being permanent, and extending beyond the 
personal benefit or the life of particular ecclesiastics, 
the English law would recognise and could and would 
enforce such gifts as trusts for the support of priests 
or the maintenance of divine worship in general, ac- 
cording to the Bioman Catholic liturgy, although it is 
offered for living and the dead; that alone not 
being by the English law, nor even in the view of 
the English Church, superstitious. But in the cases 
referred to, the donors have not so regarded them ; 
and have declared, on the contrary, the object of the 
gift to be purely special and personal. This the 
English law deems not charitable ; and even if it were. 



(a) Though it is always in terms offered for the dead — pro vivis 
et defunctis. 

(6) De Windt v. De Windt, 23 L. J., Ch., 776. 

(c) Sacerdos non accipit pecuniam quasi pretium coasecrationis 
eucharistise, hoc enim simoniacam, sed quasi stipendium susten- 
tationis.— S. Thomse. II. 29, 110, art. 2, ad. 2. 

(d) Walsh v. Gladitow., 1 Ph. 29 ; At.-G. v. Gladstone, 13 Sim. 7. 
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it would create a trust impossible for any human law 
to enforce, seeing that it is rested on the intention 
and application of particular services for the benefit of 
individuals. And the attempt to secure this by gifts 
for such services, not the services themselves, is 
deemed superstitious. In this view the Eoman law 
is much more in accord with the English than is 
generally supposed ; and though upon the view taken 
in common by both, that these gifts are in substance 
for the support of priests, they would hardly be pro- 
hibited by the Soman Church, they are to the utmost 
restrained; and they are no otherwise recognised than 
by the rules of moral theology, enforcing, as against 
the ecclesiastics accepting them, their rigid observance, 
which tends indirectly to limit them, by enhancing the 
weight of their obligation. The English law, upon the 
grounds above stated, and not having any means of 
dealing with the conscience, deeming it dangerous to 
allow of men's accepting pecuniary endowments upon 
trusts, their fulfilment of which no one can enforce, not 
only regards these gifts as not charitable, but condemns 
them as contrary to public policy, and, in the legal 
sense, superstitious ; and as these gifts are avowedly 
not for the benefit of the donees, considers them to fail 
altogether. It is clear that they are intended as trusts, 
and not for the mere personal benefit of the donees ; 
and hence, especially as they are usually coupled with 
bequests for alms to the poor, the Roman law regards 
them as trusts, taking care that the funds be not 
applied by clerics or laymen to their own private use. 
And though in countries where the Roman Catholic 
Church is established, and the law recognises the right 
of the Roman Catholic ecclesiastics to receive such 
gifts, the execution of these spiritual trusts is com- 
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mitted to the prelates of that Church, even there it 
is impossible that they can enforce them in any other 
wajr than by seeing that the funds are placed in proper 
hands for the purpose of application, either to distri- 
bution of alms or maintenance of divine services, or 
the support of pious and proper priests and ministers 
of divine worship ; nor could they do that without the 
aid of the civil or secular law ; added to which, in 
this country, the bishops, themselves are often the 
recipients of such gifts. And in this country, the law, 
for the reasons above stated, does not allow ecclesi- 
astics to take such gifts, the reasons being all the 
stronger in that by the canons of the Council of Trent 
the Boman Catholic bishops — themselves the chief 
recipients of such gifts — have power to commute such 
trusts for the very reason, on which, among others, 
the English law regards them as contrary to public 
policy ; viz., their inevitable tendency to an accumu- 
lation of obligations likely to render performance 
impracticable (a), especially when, as is always 
more or less the object, the obligation imposed is 
perpetual. 

Por this reason, the decrees of the Council of Trent 
give the Boman Catholic bishops authority to com- 
mute such trusts (h)f warning the faithful, at the same 



(a) Thus no priest cau, save on an emergency, and by special 
leave, celebrate more than once on the same day ; and all bishops 
and priests having cure of souls are bound to offer for their flocks 
on all Sundays and holidays ; and the same service will not satisfy 
more than one obligation. Thus Innocent XII., ''Omne damnabile 
lucrum ab ecclesia removere volens, prohibit sacerdoti qui missarum 
suscepit celebrandum, cum certa eleemosyna, ne eamdem missam 
alteri parte ejusdem eleemosynsB sibi retenta celebrandam com- 
mittat." See on the whole subject Benedict XIV., J)e sac. missce. 

(b) Contingit ssBpe in quibusdam ecclesiis vel tam magnum 
missarum celebrandum numerum ex variis defunctorum relictis 
impositum esse, ut illis pro singulis diebus a testatoribus prse- 

o3 
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time, of their tendency not only to an inconvenient 
accumulation of obligations, but to abuse, to avarice, 
to simony, or superstition (a) , and especially warning 
them against reliance on any particular number of 
divine services (b), and to understand whence and from 
whom it is that the value of the efficacy of divine ser- 
vices must be derived (c), and denouncing as simony 
the celebration of such services for the sake of stipend 
or reward (d), plainly indicating the danger of super- 
stition ; not, indeed, in the object (which the law of 
England and of Rome alike recognise), but in the parti- 
cular mode adopted for attaining it ; and in imagining 



scriptis nequeat satisfieri vel eleemosynam hnjusmodi pro illis cele- 
brandis adeo teouem esse, nt non facile inveniatur qui relit hole se 
maDeri subjicere, unde depererant prse testautium voluniates, et 
eorum conscieutias ad quos prsedicta sp&ctant onerandi occasio 
datur, sancta synodus, cupiens beec ad pios usub relicta quo 
plenius et utilius potest impleri, facultatem dat episcopis, ut in 
syiiodo . . . possint stataere circa hsec quicquid inagis ad Del 
honorem et cultum atque ecclesiarum utilitatem vidcrunt expedire 
ita tamen ut eorum semper defunctorum oommemoratis fiat qui pro 
suarum animarum salute legata ea ad pios usus reliqueruut. 

(a) Quum igitur mulba irrepsisse videantur quee a tanto sacrificii, 
aliena suut — decerunt — ut episcopi ea omnia prohibere qu» vel 
ayaritia vel superstitio, versa pietatls falsa imitatrix, induxit," 
**quod ad avaritiam pertinet cujusvis generis mercedem condi- 
tiones x)acta et quicquid pro missis novis cdebraTidis datur; nee 
non importunas atque et illiberales eleemosynai-um exactiones potius 
qnam postulationes, atque hujusmodi quse a simoniaca labe vel certe 
a turpe qusastu non longe absint, omnino prohibeaut. 

(b) Ne swptrstitionis locus aliquis detur, caveant, kc. quorundam 
vero missarum certurn numerum qui magis a superstitioso cnltu 
quam a vera religione inventus est, omnino ab ecclesia removeant." 

(c) ^'Doceant populum quis sit, et a quo, potissimum proveniat 
sanctissimi hujus sacriticii tarn pretiosis ac celestis fructus." — Ibid. 
'* Quam vis virtus Christi quss continetur sub sacramento sit infinita 
tamen determinatus est effectiis ad quern illud sacramentum 
ordinatur.— St. Thom. 24, dist. 45, 9, 2 ; art. 4, 9, 3 ; ad. 2. 
And as to that, *' Sacerdotes quanto digniores fuerint tanto facilius 
pro quibus clamavit exaudinntur." — Pope Alexand. I, can. 91, c. 1. 

(d) Est simonia temporale dare pro spirituali non solum quando 
temporali datur tanquam pretium, sed etiam tanquam motivum 
oonferendo vel efficiendi spiiitnali. Decrctum Innocent. XII. 
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tbat to offer money to priests to celebrate divine 
services, or offer prayers for the donors, is so likely 
to obtain it, as simply to provide for the celebration of 
divine services along with other charitable works, 
leaving the celebration of such services to their spon- 
taneous piety or charity. There is the obvious dis- 
tinction between these endowments and endowments 
for those which the Soman law insists on regarding 
as their legitimate objects, viz., the support of mini- 
sters or places of worship: that there the gift is 
not necessarily made coiiditional on the actual cele- 
bration of divine services ; whereas in the former they 
are^ and so are open to the possible danger on one 
side of simony, and on the other of superstition. 

It is to be observed that the modern endowments 
for the object alluded to are far more open to danger 
of those abuses, temptation to avarice and simony, than 
those which existed in ancient times. For in the 
ancient endowments, as chauntries, the donation or 
foundation was not to the priest, who offered the 
divine services, the selection of whom was the subse- 
quent act of the donor or founder, or his heirs ; and 
upon the presentation of a priest to a foundation 
already established and existing, he became legally en- 
titled to it, and could not be deprived of it, except for 
a total cesser of divine services. So that there was 
little danger of suspicion that these foundations had 
been induced by promises of such services, or of the 
divine services being rendered for the sake of receiv- 
ing the stipend — he having a legal estate independent 
of the celebration of any particular services, and at 
liberty to celebrate as often as piety might dictate. 
But in the modern endowments, funds or estates are 
left to ecclesiastics for the sake of special divine services, 
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and) as to laymen, in trust or with a request to 
secure the benefit of such services : and in either case 
there is the appearance of holding out money as the 
motive of the services, and the services are regarded 
as the consideration for the money, whereas if the 
money received were simply for the support of 
the priest or place of worship, without any such re- 
quest, condition, or stipulation, any services or prayers 
offered by the recipients of the donor's bounty, would 
be offered from motives of gratitude and with those 
feelings of piety and charity which influence the 
prayers of the faithful in general. And the Court of 
Chancery can only alter the disposition of the pro- 
perty, and cannot affect or interfere with the effects 
of those motives of piety or charity. 

It is not surprising, therefore, that, even before 
the separation from Eome, by the legislature (a), and 
since then by our Courts, these endowments should 
have been deemed superstitious; and although in 
Boman Catholic countries, where the Boman Catholic 
Church is established, the bishops of that Church alone 
have the power of commuting such trusts, the law 
giving the funds absolutely to their disposition ; in this 
country, on the contrary, they having no legal status, 
and taking these funds only on condition of their sub- 
mission to the jurisdiction of Chancery, it is for that 
Court to commute these trusts into such as it can re- 
cognise and execute, i.e., into charitable trusts. 

A charitable trust, in the view of the Court of 
Chancery, to which it will lend its power to confer a 
perpetuity, is one which is for the benefit of others 



(a) 31 Hen. yiil. c. 10. '^ Vain opinions of masses satisfactory, 
and abuses of cfaauntries and trentals " — a particular wwniber of 
masses. 1 Ed. vi., e. 14. Vide p. 34, note (6). 
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than the donor or his family, and is not merely for 
personal but general objects. So that whether or not 
these endowments are superstitious, they are certainly 
in that sense not charitable, and are not considered so 
by the Eoman law, save as endowments for the sup- 
port of priests. But if the donor does not give them 
that character, but manifests his own intention to be 
merely his own benefit, the English law will not 
take that view of them, but viewing tkem according 
to the intention of the donor declares them not cha- 
ritable gifts entitled to the privilege of perpetuity. 

Thus, where the will bequeathed certain sums to 
the ministers of certain Soman Catholic chapels, 
to have the benefit of their prayers, the remainder 
to be appropriated to " promote the knowledge of the 
Catholic religion," the Lord Chancellor, while holding 
the latter bequest valid, held the former to be void ; 
because ^' the sums given to the priests were not 
intended for the benefit of the priests personally, 
nor for the support of the chapels for general pur- 
poses, but were given for the benefit of their 
prayers :" i, c, not to benefit the priests, nor to sup- 
port the chapels, but to secure a supposed benefit for 
the testatrix herself (a). And it is impossible not 
to see that this was so (h) ; and that therefore those 
bequests were not valid charitable bequests (c). 



(a) West Y. ShuttleiDorth, 2 Mylne & Keen, 697. 

(6) Else, how was it that the remainder was expressly dedicated 
for the support of the Catholic religion ? Plainly implying that the 
previous bequests were not so. Had the testatrix simply given aU 
the money to support the Catholic worship, she would have 
secured both objects every whit as well soc ar as the substance was 
concerned. 

(e) That this was the real ground of the decision is shown by 
the later case, where a bequest for the use of Eoman Catholic 
priests in and near London, was upheld {At,-0. v. Gladstone, 
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In such cases, there being an entire gift for an 
object, and coupled with a request for a use which, if 
granted, would create a trust, that object being 
invalid, vitiated the whole gift. Supposing it valid, 
there would arise a trust, even supposing the sum 
too small for an endowment, bj the gift to an eccle- 
siastic ; for he would be bound to find a fitting place 
in which to ofier the divine services requested ; and, 
supposing the sum large enough for an endowment, 
and even supposing it only large enough to afford a 
reasonable stipend for one priest, there would be 
indicated an intention for an object requiring per- 
manence, and therefore there would be a trust to 
invest the fund, on the principle already elucidated. 
If the fund were more than large enough for the 
finding of a reasonable stipend for more than one 
priest, there would be a necessity to find others fit 
to discharge the sacred duties of the truist, and pay 
them their proportions of the dividends or rents 
accruing from the investment. All this could and 
would be done by the Court of Chancery, supposing 
the object were merely the support of ministers or 
places of divine worship ; but the actual celebration 
of divine service, coupled with a special applica- 
tion, it could not execute ; nor could or ought any 
court, civil or ecclesiastic ; and it must be left to 
the devotion or gratitude, or conscience, of the 
ecclesiastics, with the warning above alluded to — 



13 Simons' Rep. 7). There, the object was clearly the support of the 
priest (as such) and the suppoi-t of Catholic worship, although who 
can doubt that practically, though incidentally, the benefit of their 
religious services was acquired ? So in Heath v. Chapmarif 23 L. J., 
Ch., 950, though some expressions obiieVf point to the supposed 
superstitionsness of prayers for the dead, the real ground of the 
decision is as above stated. 
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not to celebrate the services for the sake of the 
stipend. The court therefore not being able to 
carry out what is declared by the donor to be the 
object of his gifts, cannot recognise the trusts, and 
the gifts being upon trusts, the gifts failed with 
the trusts. 

That being so the Roman Catholic Charities Act 
provides, ** that no gift or disposition on any lawful 
or charitable Eoman Catholic trust shall be invalid, 
by reason that the same estate or fund is also sub- 
jected to a trust deemed to be superstitious ; but the 
Court of Chancery or the Commissioners of Charities 
may apportion the estate or fund, so that a propor- 
tion of it may be subject to the lawful or charitable 
trusts declared, and the residue, to such lawful 
charitable trusts as the Court or Commissioners may 
consider most just." The effect of which is, that the 
Court or Commissioners may declare the trusts to be, 
either in the hands of the present holders alone, or 
along with others, to be for the very objects which 
the Eoman law regards as their own legitimate 
objects ; the only ones which any law can enforce 
the application of at all, viz., the support of places or 
ministers of the Eoman Catholic worship. 

As already shown, these gifts, whether to ecclesi- 
astics or laics, are trusts, in substance, for support 
of divine services and the ministers thereof, because, 
though general in terms, the request for divine ser- 
vices indicates that as the great object, and negatives 
the object of mere personal benefit of the donors. 
Although, when the donee is an ecclesiastic, he will 
be entitled to vl primary interest (not beyond his own 
life — the object being permanent) to the extent at 
least of a reasonable maiutenance or stipend for the 
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celebration of divine service, the residue, if any, 
being applicable to similar or other religious or 
charitable purposes, eleemosynary or otherwise. The 
possession or application of the fund will not there- 
fore necessarily be altered, so far as any law can 
affect it ; so that the ecclesiastic who now holds or 
receives the fund may be allowed still to retain it, 
the difference being that he will retain it so far his 
legal title goes, either as an endowment for his sup- 
port as a minister of Boman Catholic worship, or 
for the maintenance of such worship, or his place 
of worship. The law does not, and no law could, 
interfere with such services as he may celebrate, 
still less with his motive or intention; but the 
law has done all in its power to enhance their 
purity, and therefore their value and efficacy, by 
doing what the donors ought to have done, i, e., 
conferring the fund without any condition, and 
so providing that the services, if offered, shall be 
offered from the sole motives of piety and charity. 
It is not the object of the law to deprive the donors 
of the benefit of prayers offered from such motives ; 
which the law, as already shown, deems lawful and 
laudable (a), but to free them from all taint of super- 
stition or simony. And whatever may be the 
actual application of the fund, as it must be to 
charitable objects, and, on that express principle will 
doubtless be to religious objects, the donors must 
have the benefit of such prayers or services as atich 
motives may inspire, and which alone are of any 
value. Nor is this all. For, not only will the law 
tend to enhance the purity and value of services 

(a) Breeki ▼. Woolfrey^ 1 Curt. Eccl. Kep. 880. 
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offered, but it will likewise tend to increase their num- 
ber. Even where, from any particular donor, an eccle- 
siastic may have only a sum sufficient and reasonable 
as a stipend for his support, he may have similar en- 
dowments from others; or he may have from the same 
donor a far larger income than requisite for his own 
reasonable and sufficient support, in which case — 
supposing dL general gift coupled with a general re- 
quest for divine services — unless a specific sum is 
assigned to him by the disposer, or unless otherwise 
an intention is manifested to secure him the bene- 
ficed interest in the whole at least for his life, he 
will be deemed a trustee for the residue, which will 
be applicable on the same principle. It appears im- 
possible that there can be an intention in such cases 
to give the beneficial interest in any part beyond the 
life of the first taker, for the object is permanent ; 
and would be defeated by a power of alienation, or 
by its transmission to next of kin. It would be the 
duty of the first taker, on the principle already 
elucidated, to provide for the permanence of the 
endowment by investment, and this duty will be 
enforced by the Court or the Commissioners of Cha- 
rities, in order to provide for the permanent applica- 
tion and distribution of the fund to such religious 
and charitable purposes as it can recognise and deal 
with upon the principle above explained. 

By another clause in the Act, it is provided that 
where no document declares the trust, the con- 
sistent usage of twenty years shall be conclusive; and 
by another clause it is provided that the Act is 
not to "affect" any property held or enjoyed bene- 
ficially by any person adversely to such trust ; i, a., 
for his or their own use and benefit against and in 
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denial of any obligation to apply it to any other 
purpose. 

By the former of these clauses, if in the absence of 
a declaration of trust in any deed or document, the 
ecclesiastics who enjoyed the fund have been used 
for twenty years to celebrate divine services for the 
donors' souls, that will be deemed conclusive as to 
there being a trust so to do ; but if there has been no 
settled usage for that period, the Board must frame a 
scheme, unless the case comes within the other pro- 
vision as to adverse enjoyment ; as to which it is 
to be observed that the former clauses does not apply 
to enjoyment adverse to a trust, but usage showing a 
trust (so that twenty years* beneficial enjoyment is 
not conclusive), and next, that the beneficial enjoy- 
ment to be " adverse " to a trust must be inconsistent 
with it ; and it will not be so in the class of cases 
supposed, merely from its having been a beneficial 
enjoyment of the fund (for even in the case of a 
trust there may be a beneficial er^joyment for the 
life of the donee) ; but it must have been an enjoy- 
ment in the nature of an absolute dominion or 
ownership over the whole estate or fund, unaccom- 
panied by any acts acknowledging an obligation to 
render any services whatever. 

Where the gifts in question have been to eccle- 
siastics, as no outward act would indicate their ofiering 
of services for particular persons, and their enjoyment 
of the fund would be quite consistent with the exist- 
ence of a trust for such services, there can scarcely 
have been an adverse enjoyment in the sense sup- 
posed. Where the gifts have been to laics,. with 
requests (amounting to trusts) for securing such 
services, the apprcpriation of the fund to their own 
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personal benefit would not be an adverse enjoyment 
within the meaning of the Act, but a fraudulent and 
wilful misappropriation. The meaning of adverse 
enjoyment, clearly and according to all legal analogy, 
is an enjoyment really and bond Jlde adverse ; upon 
a sincere belief of right and title to an absolute bene- 
ficial ownership, free from any trusts or obligation 
of any kind. 

Whether there has been such an adverse enjoy- 
ment, it is of course in each case for the Court or 
Commissioners to determine. And even where there 
has been, it may be a question whether the result 
of the provision that nothing in the Act shall afiect it 
(i, 0., that the disposition shall not be applied to any 
charitable trusts) will not be that, the trust having 
failed, the heir or next of kin will take the property. 
The practical application of the law will probably 
not be much affected by the provision as to adverse 
enjoyment, for the enjoyment would be the same 
whether there were a trust acknowledged and acted 
on or not. Supposing there is really no request, secret 
or otherwise, for the benefit of divine services ; 
and a mere intention to confer a personal and bene- 
ficial interest, without any condition or obligation 
expressed or understood, then of course the law 
as to uses deemed superstitious does not apply at all : 
and the question whether there is any trust for other 
religious or charitable purposes depends on the con- 
struction of the document of gift, in connection with 
the circumstances of the parties and especially the 
ecclesiastical character of the donee. But where 
there is any trust, condition, or obligation, ex- 
pressed or understood, it is scarcely probable that a 
Eoman Catholic ecclesiastic will set up a beneficial 
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enjoyment adverse to, i. e,, in defiance and disregard of 
such trust, condition, or obligation ; which, whether 
for the uses deemed superstitious or not, the ILoman 
law recognises as sacred and binding on the donees ; 
and the breach of which would beyond all doubt at 
Borne be a ground for suspension or censure, and 
indeed, according to our own law, it is probable 
that it would be deemed fraudulent and wilful, and 
to entail a liability for restitution. 

The only probable application of the clause as to 
adverse beneficial enjoyment will be in cases of gifts 
to ecclesiastics without any trust, condition, or obli- 
gation, express, implied, or understood. In such 
cases, however, if the ecclesiastic sets up a beneficial 
enjoyment as adverse, the question may arise whether 
it can be adverse, as the enjoyment would be the 
same, for his own life at least, whether there were a 
trust or not. And there may be a question whether 
a gift to an ecclesiastical person, who can have no 
direct heirs, and whose next of kin can scarcely 
have been intended to benefit, could be intended as 
an absolute gift, or for the support of him and his 
successors in his office, according to the principles 
already elucidated (a). 

The law of the Roman Catholic Church is very 
strict in presuming that gifts or bequests to eccle- 
siastics are not for their own benefit, but for pious 
uses (l) ; and in the only class of cases in which gifts 

(a) Vide ante, p. 25, and see Thomher v. Wilson^ 24 L. J., 
Ch., 667. 

(6) *^IJt nxiTis quisque presbyter res qnos post dies consecrationis 
acquislvit proprias ecclesiffi relinquat^ ioquireDdum est si que 
Presbyterorum de reditibus ecclesiaa vel oblationibus vel votis 
fidelium, alieno nomine res comparayit ; qnia sicut nee sno ita nee 
alieno nomine Presbyter fraudem fsicere de facultatibns ecclesiaticis 
debet. De bonis per ecclesiam acquisitis clerici testari non possnnt. 
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are likely to be made for their personal benefit, viz., 
by their penitents, their acceptance of such gifts 
have been forbidden. It is believed that by the law 
of all Boman Catholic countries, priests or ministers 
of religion are prevented from personally profiting by 
bequests of persons they attend (a), though the prin- 
ciple is also applied impartially to physicians, &c. 
In our own law there is no such prohibition, but the 
spirit of our courts of law and equity is strongly 
against such gifts, and they are regarded with great 
suspicion (5). 

De bonis propriis vel aoquisitis intoitn personsB clerici testari 
possnnt : de acquisitis intuitu ecclesiae non. Quod licet clerici de 
his quae patemse suocessioDis yel cognationis intuitu, seu done con- 
sanguineorum aut amioorum non kabito respectu ad ecdetiamy 
pervenerunt ad ipsos libere disponere valeant, de his tamen quern 
oonsideratione ecclesiae perceperunt, nullum de jure possnnt facere 
testamentum." — Dec. Greg. Lib. iii. c. 9. 

Sed considerandum est diligentur utrum testator leget hoc modo. 
Kelinquo istud episcopo, an Relinquo istud eeclesis : vel Belinquo 
illud episoopo et eoclesise. In primo casu distinguendum est 
utrum relinquatur episoopo ab extraneo, an a propinquo. Si ab 
extraneo generaliter verum est, quod presumitur esse relictum 
intuitu ecolesin, non personse; et hoc yerum est nisi testator ex- 
primat quod velit iUud tantum esse episcopo, non eoclesisa. Si vero 
relinquatur illud episcopo a propinquo, presumitur esse relictum non 
intuitu ecclesisB sed personsB, nisi fortd contrarium probatur. Quod 
si relinquatur episcopo, et ecclesiae de illo canonica inter ipsos est 
diversio. Hud enim est generalitur observandum circa eum, qui 
potest proprium possidere prelationem vel administrationem 
ecclesiae non habentem ; quod si ei aliquid specialiter relinquatur, 
non solum a propinquo verum etiam ab extraneo intelligitur esse 
relictum, non intuitu ecclesiae sed personse; nisi probatio in con- 
trarium appareret. — Dec. Greg. Lib. iii Tit. 26, c 15. 

(a) Thus by the law of France, ''Les docteurs on les pharma- 
ciens qui auront trait6 une ])ersonne ])endant leur maladie dont elle 
meurt, ne pourront profiter des dispositions entre vi£s ou testamen- 
taires qu'eUe aurait faites, en leur fkveur pendant le cours de cette 
maladie. Les mSmes regies seront observies d Vigard du minutre 
du euUe." — C!ode Civil. Liv. iii. Tit. ii 909. And, although 
most persons think otherwise, this code was but a compilation from 
previous codes, showing the old law of France. And is so in 
other countries. 

(5) If a clergyman or any person in the habit of imparting reli- 
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The statute does not mention gifts wholly for the 
uses deemed superstitious, and only mentions gifts 
partly for such uses and partly for charitable objects ; 
but in point of fact such gifts are never made sim- 
pliciter, but are left to particular persons — usually 
ecclesiastics — or for particular purposes, as chapels 
or schools, with a request for the special application 
of divine services, which (the object being certain 
and definite) would be construed as a trust. The gifts 
are perhaps more generally of the former than the latter 
kind ; i, e., to persons, not purposes. And it should 
seem that the framers of the Act conceived that gifts, 
especially endowments to Roman Catholic ecclesiastics, 
as such, coupled with requests for the exercise of 
their functions, would be construed as charitable, i. e., 
not personal, nor solely for their personal benefit, 
but for their maintenance in their ecclesiastical office 
and character, and so in trust for their successors 
therein, and for the exercise of the functions thereof ; 
for which reason, as already mentioned, the Eoman law 
regards these gifts as in substance for the support 
of the ecclesiastics ; and in that view such gifts would 
be deemed trusts, because, although in terms abso- 
lute, they are coupled with a request implying a 
trust for a purpose requiring continuance. And 
the case would be in substance the same whether the 
gifts were to the ecclesiastics themselves or to laics 
to provide them; with this distinction, that in the 
latter case the laics would have no interest, and in the 
other the ecclesiastics would have only a life inte- 



gions instmction, takes from the person who has so placed con- 
fidence in him a gift, there is strong ground for suspicious inquiry as 
to undue influence. Middleton v. Skerburn, 4 Y. & C. 4 ; Dent v. 
Bennett, 7 Simons, 539 ; Rowortk v. Marriott, 1 Mjl. & Keen, 643. 



47 

rest. Such gifts may be either of a fund or estate, 
coupled with a request for masses generally ; in which 
case the whole fund would probably be deemed ap- 
plicable to religious uses, and the donee only entitled 
to retain a reasonable part or sufficient stipend. 
Or, the gift would be general, and the request for a 
particular number of masses, in which case, though 
there were no allusion to other charitable purposes, 
the gift would be on an implied trust for such a num- 
ber of services, and so the case would still be within 
the Act. And as to the surplus, its application 
would depend on the circumstances of the contract, 
and the existence or absence of personal friendship, 
which might indicate either an intention for per- 
sonal benefit, or for the support of the dignity or 
office, and in the latter view the residue would pro- 
bably be deemed a gift for that purpose, and so a 
charitable trust (a). 

If the gift or bequest either to a layman or eccle- 
siastic of any church or sect be described as "for" 
religious or charitable purposes, however generally 
described, or even in those very words, or, on the 
other hand, for divine services — several or special 
— it will constitute an express trust, even al- 
though the word "trust" is not used, and it is 
expressly declared that the application to such 
purposes is to be at the discretion of the donee (5). 
Por such a gift binds the donee to apply the whole 



(a) As where an estate has been given to a schoolmaster, and no 
intention could be presumed of giving him an individual benefit 
beyond his stipend. At.-G. ▼. The Master of BreiUford Schoolj 
1 M. & K. 377; At.-G, v. Wilson, 3 M. & K 3G2. See also the 
At.-G. V. The Dean and Canons of Windsor, 27 L. J., Ch., 
320, where all the cases are cited. 

(5) Townsend v. Carus, 3 Hare, 257. 
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fund of the endowment to Buch purposes, although 
the selection is at his discretion ; and if he does not 
so apply it, the Court will compel him to do so, and 
frame a scheme for its application (a). And even if 
the gifb he ahsolute in terms, if it is coupled with a 
request to the donee to apply the fund to some 
definite object, although at his discretion, as divine 
services specially to be applied, or the support of 
divine service generally, there will be equally a trust. 
The absence of any express indication of intention 
for an ecclesiastical application of the property is in 
such cases of the gifts before the statute of "Wm. IV., 
legalising Eoman Catholic worship, of course easily 
accounted for ; since the expression of such an inten- 
tion would have invalidated the gifts. And the least 
indication of intention to keep up or support the 
ecclesiastical office, or of a purpose extending beyond 
the donee's life (vide ante, p. 28), would be sufficient 
in such cases to show a trust, and even personal friend- 
ship hardly would account for the gift of permanent 
property for the services of an ecclesiastic. In such a 
case even the heirs might be construed successors ; 
or the heirs might be deemed to take only the legal 
estate in trust for the successors. In that case there 
would, according to principles already explained, be 
a trust. The mere relation of penitent, so far from 
accounting for a gift for the absolute benefit of his 
spiritual director, would tend, according to Boman 
and English laW) to raise the inference that the gift 
was in trust for charitable purposes, for it would be 
highly improper for a priest to take from a penitent 
any gift for his own benefit, or even for any religious 



(a) Heneage v. Andover, 10 Price, 269, vide ante^ p. 28. 



purpose with which he is at all connected (a). In- 
deed the Eoman law is very strict in construing gifts 
to priests or prelates to be for religious purposes , 
and strictly prohibits them from dealing with such 
gifts for their own benefit. And if there were no 
evidence not only of an intention to give personal 
benefit, but that the gift should be solely for that 
purpose, and be absolutely disposable for mere private 
expenditure, and either saleable for such purposes, 
or at death bequeathed or left to next of kin, the gift 
would probably be held to have been on an implied 
trust for its application to the support of E>oman 
Catholic worship, or of the Boman Catholic priest 
or bishop of the place or chapel to which the donee or 
donor might have belonged (J). 

If, though the geaeral object be definite, the par' 
tieular objects are unascertained, as a gift for Catholic 
priests or Protestant preachers, or the like, the court 
will, if there be no trustee to ascertain them at his 
discretion, or if he neglect to do so, construct a 
scheme of application (c). If the gift is to a specific 
institution, as a college or a chapel, it will be simply 



(a) Hence, at a very early time there was a decree to this effect 
in Rome, said to have been issued at the request of the Pontiff. 
— See Cod. Theod. xvi. tit. 82. So there is a modem canon : 
'* Cavendum est ne saoerdosin aliquam inddat ayaritise suspicionem 
si testamentorum confectione immiscens : si saltem in commodum 
ecclesiss vel yivorum bonorum partem moribundus cedat ; '* and of 
course a priest can scarcely fail to faU into suspicion of avarice if 
under such words he takes a gift for himself ; and though it is 
added that he is not to be deteri-ed from urging the duty of restitu- 
tion or of almsgiying, in either case it would be properly to the 
poor, rather than to any ecclesiastic (unless in trust for them), and, 
to avoid the suspicion of an undue influence, in ti*ust for charitable 
purposes with which the priest has no connection. 

(6) Thomber v. TTi&ow, 24 L. J., Ch., 667. 

(c) WaUh y. Qladttone, 1 Gh., 29. 

i> 
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transferred thereto (a). If it is to erect, establisli, 
or endow an institution or foundation, the court 
will either (supposing the gift valid) see that the 
trustees, if any are appointed, carry out the purpose, 
or will carry it out itself. 

It matters not how general the purpose for which 
a gift is declared to be made, if the court can see 
that it is charitable ; nor does it matter that the selec- 
tion of objects, or the distribution of the fund, is left 
absolutely in the discretion of the donee. A gene- 
ral gift for charitable purposes will be carried into 
effect by the court by means of a scheme, supposing 
the execution not confided to the discretion of trus« 
tees (5), and even a gift so general as for religion 
or education and learning, has been held valid as a 
charitable trust (c). 

The court will satisfy itself whether the object can 
be attained aud how ; trustees will be appointed if 
necessary ; the fiind will be secured in court, and the 
income will be paid to them with directions for its 
application, consistent with the charitable purpose (^. 
And even if by the gift the application of the fund 
be left to the discretion of the trustees, the question 
will be whether it gives a mere discretionary power, 
or imposes upon them a trust ; for there is a distinc- 
tion in equity between a mere discretionary power in 
trustees, and a trust to be executed by them, though 
it may sometimes assume the form of a power. When 
there is a mere discretion in trustees, to be executed 
simply as they think fit, the court will not interfere 



(a) At.-O. V. OladstoTie, 13 Sim- 7. 

(6) Martin v. Maugham^ 8 Jur. 609. 

\e) Whicker v. Huvie, 1 De Gex, Macn. & Gtord. 606. 

(d) Mwtimer v. WaUa, 21 L. J., Ch., 169. 
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with their discretion. If the trustees do not execute 
the trust, the court will not execute in their place ; 
but if there is a trust the court will compel them to 
execute it, or will order it to be executed under its 
directions. And the test whether there is such a 
trust is, whether they are bound to exercise the dis- 
cretion, and for the benefit of the parties interested 
in the trust. If so, the court will compel them to 
do so. And in the case of charitable or religious 
trusts, this will no doubt be the case ; for the very 
reason given for holding valid a bequest to be applied 
to such charitable or religious societies or purposes 
as the trustees may think fit is, that it binds the 
trustees to exercise that discretion, and apply the 
whole fund to such purposes (a). 

Such being the purposes for which charitable 
trusts may be created, there must, to create such 
trusts, be valid trusts for such purposes. There may, 
as already mentioned, be trusts by implication ; and 
though any disposition of property to take effect at or 
after death must be by last will in writing duly at- 
tested, and unless it be by declaration of trust accom« 
panied by actual transfer to trustees, inter vivos, and 
a declaration of trust, if made after the disposition, 
and to take effect after death, is testamentary, and 
must be by will duly attested ; and though the Sta- 
tute of Erauds (29 Ch. II.) requires that all declara- 
tions or creations of trust of any lands, tenements, or 
hereditaments shall be manifested and proved by some 
writing signed by the party by law enabled to declare 
it, or by his last will, or be utterly void and of no 
effect, except where a trust arises or may result 



(a) Tovmsend v. Cams, 3 Etae, 257; 21 L. J., Gh., 174. 

s 2 
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by implication or construction of law, as the statute 
does not apply to trusts so arising ; so neither does it 
exclude parol evidence to show that there was a 
secret understanding in fraud of the law (a) : nor 
could a trustee safely set up as against the trust the 
want of written evidence to enable him to hold pro- 
perty free of trust for his own benefit ; for if there 
were no trust mentioned in the disposition, and no 
circumstances to account for a disposition for his own 
benefit, it might be deemed either that there was a 
secret trust, or a failure of trust, or a resulting trust 
for the heir ; and so if on the disposition some trust 
were mentioned, but not disclosed in the disposition 
itself, or in any separate document, there the men- 
tion of a trust of course would exclude the donee 
from personal benefit, and the trust failing the gifb 
would fail, and the estate go to the heir. 

So, as to the statute improperly called the modem 
Mortmain Act (of 9 Geo. II., c. 36), which pro- 
vides that any disposition of land, <&c., or money to 
be laid out or disposed of in land in trust for or for 
the benefit of any charitable use, shall be void, unless 
made by deed executed twelve months and enrolled 
six months before the death of the donor, and made 
to take efiect immediately, absolutely, and without 
any reservation ; that only applies to real estate ; and 
so not to shares (h), and to real estate to be held for 
the charitable use, not to be sold for its benefit (c) ; 
or to personalty directed to be laid out in land, or in 



(a) At.-O. V. Poulden, 8 Sim. 472; PiUcington v. Boughey^ 
12 S., 114. 

(6) MyersT. Perigall, 22 L. J., Ch., 431. 

(c) Doe d. Ckidgly v. BarriSj 16 M. & W., 617 ; but a charge on 
land for a charity is within the Act : Ovrrie v. Pye^ 17 Vesey, 412. 
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building^ if no land is already or otherwise provided 
for the purpose (a), and though bequests to be applied 
in erecting or establishing charitable institutions not 
already possessing land for building, might be deemed 
to be a direction to buy land, this is not so where 
the directioQ is to endow charities (h) ; and, added to 
this, a trust to be within this Act must be declared in 
writing, signed by the donor, under the other statute, 
and if it be not referred to in the deed of gift, and 
then existing, it must be declared by deed, which, as 
well as the deed of gift, must be enrolled, for the two 
together make up a disposition to charitable uses (c). 
And not only so, but parol evidence may be ad- 
mitted to show a secret trust in fraud of the law, and 
a bill in chancery would lie to disclosotit adversely to 
the charity, as on the part of the heir or residuary 
devisee. But though even after money has been left 
to be laid out in land for a charity, and has been so laid 
out contrary to the statute, the court will not establish 
or carry the trust into effect as against the heir {d) ; 
yet as the only effect of the statute is that the 



(a) At.-G. V. Hodgson^ 15 Sim. 146. 

(6) There is a distinction between bequests for erecting and en- 
dowing: Bupposing the endowment to apply to existing baildinga, 
they are not within the Act : Edwards t. HaUf 25 L. J., Ch., 82. 

(c) There are exceptions to the operation of the Act created by 
yarious Acts (3 & 4 Vict. c. 93, and 4 & 5 Vict. c. 26) in favour of 
church-building and schools, the former only applying to the 
Established Church, and their scope is specific bequests of 500Z. for 
particular churches, not general bequests for church-building : CAtircA- 
Building Society v. Coles, 24 L. J., Ch., 713. There are like- 
wise Acts for facilitating building of schools which apply generally 
to all religious bodies : see 5 Vict. c. 38, an Act allowing the 
bequest of an acre of land as a site for a school for the education 
of poor persons, or for the residence of a schoolmaster or mistress, 
or otherwise for the purposes of the education of suoh poor persona 
in religious and useful knowledge. 

{d) At.-G, y. Aclandy 1 Rus. & Myl. 243. 
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dispoBition, if within it, shall be void, if the trustees 
have actual possession of the property and admit the 
trust, they may be subject to the jurisdiction of the 
court or the Commissioners of Charities in respect of 
the trust (a), and trustees may even be fixed with a 
trust as between themselves and the objects of it bj 
a deed void under the Mortmain Act, the provisions 
of which are as between the trustees and the hevr^ 
not as between trustees and eestuis que trust (b) ; and 
though in a suit in which any party may have an 
interest adverse to the trust the court cannot act on 
a deed so void (c), yet where the trustees have been in 
possession of the property dedicated to charitable uses 
under the deed, and have acted under it, they cannot 
be allowed to . dispute its validity, and the liability 
of the lands to be recovered by title paramount is no 
objection to a suit for administration. A recusant or 
dishonest trustee cannot therefore set up the invalidity 
of the deeds imder which he himself holds, and if he 
claims to hold adversely to a charity he must be pre- 
pared to show an absolute gift to him for his own 
personal benefit ; and though, no doubt, to fix him 
with a trust adversely, a substantive suit is neces- 
sary (d), the Commissioners of Charities may direct 
such a suit, in which secret trusts may be disclosed. 

It is important to bear in mind that as against 
a donee the question is not whether donor has 
declared a trust, but whether he has indicated an 
intention to do so. For a gift in that case depends 



(a) At.-G. V. Ward, 6 Hare, 483. 
(6) At.-G. T. Oa/rdner, 2 De Gez & Smale, 102. 
(c) At-G. V. Munroe, Ibid. 122. 

(rf) Hutchinson v. Stephens, 5 Sim. 498 ; WaUon y, Nen^y^ 
6 Sim. 328 j At.-G. v. Poulden, 8 Sim , 472. 
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upon tbe trust, and if there is no trust there is no 
gift; so if there is no trust, the heir or next of 
kin takes (a). The declaration of trust is onlj 
material as against the donee when the gift itself is 
by way of declaration of trust, which in equity is a 
disposition of personalty, provided there be some 
transfer of the fund from the hands of donor. In 
such case it is for the next of kin to show that there 
was not a valid declaration of trust, because made 
after the transfer and to take effect at death, and 
80 testamentary, and not duly executed. Because 
if there is no valid declaration of trust, there was no 
disposition, and the right of the next of kin is not 
displaced. But in other cases — as of an absolute 
legal gift, whether of realty or personalty — it is 
enough to show that there was an intention to 
create a trust, although it may not have been 
BufBciently declared, because that shows there was 
no intention to confer a beneficial interest, and 
so the gift was not intended to take effect accord- 
ing to these terms, but as a trust; and though 
it is otherwise if there was no intention to create 
a trust, although the purpose is disclosed, but to 
leave it to the donee without a trust, a trust may 
be sufficiently indicated to exclude the devisee 
from taking a beneficial interest, though the pur- 
pose is not disclosed (b). Thus, a bequest to 
an individual for a purpose expressed elsewhere, 
and which purpose, from some unexplained cause. 



(a) Johnaon t. BaU, 5 De Gex & Smale, 85 ; Chay y. Oray, 
21 L. J., Cli., 755 ; Petty v. Petty, 22 L. J., Ch., 1065 ; Tiemey 
y. Wood, 23 L.J., Ch., 897. 

(6) Or even though the trust fails. Bernard v. MarshaUf 
28 L. J., Oh., 649. 



56 

is not discoverable by the trust, creates such an 
uncertaintj that the court cannot declare the in- 
tention of the testator, and therefore the property 
vests, not in the legatee or devisee, but the heir or 
next of kin. Though the court does not presume a 
trust, and ' precatory ' words do not create a trust, 
if the objects are indefinite, that supposes the whole 
intention of the testator, so -far as it has been ex- 
pressed, to be before the court, and that the uncer- 
tainty is occasioned by the intention which it declares, 
and does not apply to a case in which, from the terms 
of the bequest, it would appear that there was a 
written expression of the intention of the testator 
which is not before the court ; as where, he says that 
the bequest, though in terms absolute, is for a " pur- 
pose " named in a paper not to be found. In such a 
case it is held that the trust fails for uncertainty, and 
that as the bequest was for a trust, and not for the 
donee's benefit, the gift fails, and the property passes 
to the heir or next of kin, as the case may be (a). 
And it is to be observed that if the bequest is de- 
clared to be for an ultimate purpose, which goes beyond 
the mere personal benefit of the donee, even though 
for his life he is to have the enjoyment, it will create 
a trust, though the execution of that purpose is lefb 
to the "judgment *' of the dpnee (h), or if there be 
divers objects, a power of selection and distribution is 
left to him, as where the bequest is to distribute 
among certain objects as he may think proper (c). 
As between the commissioners in the interest of a 



(a) The Mayor of Gloucester v. Oshom, 1 House of Lorda 
Cases, 272, affirming a decree of the Court of Chancery ; 3 Hare, 131. 
(6) BattY. Annsy 11 L. J., Ch., 52. 
(c) Bwrrov^h v. PhUcox, 5 Mylne & Craig, 73. 
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charity and the trustees, it matters not that the 
declaration of trust is invalid. If there be a dispo- 
sition of realty, — which requires to make a trust valid 
as against the heir, a declaration of trust, — ^not in 
terms absolute, as though for the personal benefit of 
donee, but alluding to some trusts not mentioned, 
but kept out of the will for the purpose of conceal- 
ment, not only can the donee by bill in chancery be 
compelled to disclose the nature of any secret trusts 
for charitable purposes (a), but if they are denied op 
not disclosed, then the allusion to some trust will 
indicate an intention that the donee was not to take 
for his own personal benefit, and the gift will pass to 
the heir or next of kin, whether it be realty or per- 
sonalty, the court not being enabled to execute it, it 
not appearing to be for charitable uses (6). And 
even though the bequest be in terms absolute — as to 
the priest, or preacher, or minister, of such and such 
a chapel, and his successors, or any similar terms — as 
the minister for the time being of such a chapel for 
ever, or for continuance beyond the life of any par- 
ticular minister named (so as to create a gift legally 
charitable in its nature), then the gift will be not 
absolutely to the first taker, but in trust for his 
successors (c). 



(a) Jackson v. RtLSsell, 21 L. J., Ch., 46. 

(b) BriggsY. Penny ^ 21 L. J. Rep. (N. S.), Ch., 265, where 
the words in the will were — ''well knowing that she (the devisee) 
will dispose of it according to my wishes." 

(c) Thornier v. Wtlscmy 24 L. J. Rep. (N. S.), Ch.. 667: the 
Vice-Chanoellor said : " There is no doubt on the face of the will that 
the testator meant to endow a chapel with a stipend for the minis- 
ter. My opinion is, therefore, that there is no gift to the priests 
out of regard for them, but a devise for th^ benefit of the office, 
so that the devises were held trusts" It was impossible to come to 
any other conclusion. 

D 3 
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Upon the cases it appears that if a will contains an 
absolute gift to an individual, that individual must 
take for his own benefit, unless by other parts of the 
will, or by some other evidence brought home to the 
knowledge of the donee in the testator's life-time, 
that absolute gift is with certainty reduced to a trust. 
And a gift which, uncontrolled by the context, would 
give an absolute interest, is not to be reduced to a 
trust by a mere recommendation to the legatee to 
give an unascertained part of the legacy to a par- 
ticular object, or any part of the legacy to an un- 
ascertained object (a). It is otherwise, however, if 
it appears that the intentions of the testator were 
ascertained and described by him, but are not dia« 
closed (5). In that case there is a trust which fails, 
and the legatee does not take for his own benefit, but 
it passes to the heir or next of kin (c). Where 
indeed the heir seeks to take real property on the 
ground that the disposition is invalid, because for 
charitable purposes and not duly made according to 
the Mortmain Act, there he must fix the disposition 
with a valid trust in writing — which, if after the dis- 
position, must be by way of testament {d) — or he 
must fix donee with a secret trust in fraud of the 
law, which he can only do by bringing a knowledge 
of it home to donee in the life-time of donor (e). 
But even in those cases, if the disposition itself 
declare that it is to be on some trust, though that 



(a) The Corporation of OUmcester v. Wood, 3 Hare, 131. 

(6) The Corporoition of Glowester v. Osborny 1 House of Lords 
Oases, 284. 

(e) Knight y. Bov^hton^ 11 CJark & Finelly's Eep. (House of 
Lords Cases) 613. 

{d) Lonuu y. Repley, 24 L. J., Ch., 254. 

(e) Wallgrove y. TibbSy 25 L. J., Ch., 240. 
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'trust is not disclosed, that will be sufficient to take 
the property from the donee ; but while he has it he 
may be fixed with a trust by actual usage, or by his 
own acknowledgments or acts. 

Nor would the mere absence of any express decla- 
ration of trust, parol or written, be sufficient to 
secure the donee the personal title and enjoyment, 
for usage itself is evidence of it ; and might be pre- 
sumptive evidence even of a deed ; and as against a 
party who has for years acted on a trust, however 
invalid, every presumption will be made, insomuch 
that in a suit merely for the administration of a 
charity against a trustee, and not by the heir, even 
though an invalid deed is produced, it will be pre- 
sumed that some other mode had been resorted to for 
making a valid disposition (a). This being so, it is 
manifest that the Commissioners of Charities, in the 
exercise of their jurisdiction — which is declared to be 
the due administration of charitable trusts, and the 
more beneficial application of charitable funds — have 
nothing to do with the mere invalidity of dispositions 
to charitable uses : having no jurisdiction on the one 
hand to take property from a charity, nor on the 
other hand to interfere with any suit or claim 
adverse to a charity, but simply to secure the due 
application of funds which de facto it finds in pos- 
session of a charity. And hence their jurisdiction 
as to inquiry is defined to be, " to examine, as they 
in their discretion may see fit, into all charities . . . 
and the application of the funds belonging thct^reto," 
in order to do which they must inquire as to what 
are charities ; and it is declared that they " may cause 

(a) At,-G, Y. MotSf 20 Beay. 119. 
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inquiries in relation** to these matters, which 
comprises • and must necessarily and primarily re- 
quire inquiry as to whether in any particular case 
there is a trust or not for any charity. And as 
the heir against a charity may set up a secret trust 
in fraud of the law, so may the Attorney-General 
or the Commissioners of Charities set up a secret 
trust in fraud of the law, as against the trustee, hut 
in favour of a charity. 

And though it is provided that the Act shall not 
extend to give the Commissioners power of requiring 
from any person claiming to hold any property ad- 
versely to a charity, or free jfrom any trust or charge 
(i. e, for his own benefit), any information, or the pro- 
duction of any deed or document in relation to the 
property so claimed, — this, in the first place, does not 
preclude them from getting the information from any 
other source, except perhaps the attorney of the 
party (a) ; and as to wills proved, they can of course 
obtain copies. And in the next place it is clear, 
upon general principles of law and equity, that the 
party to be entitled to this exemption must be claim- 
ing really, and not colourably or merely to defeat the 
jurisdiction; and of tbis the Commissioners in the 
first instance must judge ; and if they decide against 
the claimant, and he continues recusant, they may 
apply to the Court of Chancery for process of con- 
tempt, on which application the court will determine 
upon the whole matter whether the claim of title is real 
or colourable (h)» Eor it is clear law that in no case 
is a jurisdiction ousted by a mere claim of title, unless 



(a) Jlussdl v. JacJesoUf 21 L. J., Ch., 146. 

(6) Thompson y. Ingham^ 19 L. J., Q. B., 189. 
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real and bond fide (a), otherwise it is obyious any 
jurisdiction might easily be defeated. 

Kor is this all. Eor the Commissioners, even sup- 
posing the claim of exemption from tliwr jurisdiction 
be upheld, maj certify the case as fit for prosecution 
by the Attorney- General, and then in the Court of 
Chancery it may be that there will be no exemption 
from discovery, and certainly not from interrogatory 
on oath with a view to discovery. In such a suit the 
books of the party may be ordered to be produced, 
the entries in which may tend to prove a usage and a 
trust, as well as any deeds bearing upon the question 
or relating to the matter at issue (5). Even written 
communications between the party and his attorney 
relating to the matters which form the subject of the 
suit, if before or even after the suit, and not mere 
legal advice or opinion, may be ordered to be pro- 
duced (c). And if the allegation is that the deeds 
were coupled with secret trusts in fraud of the law, 
the court may upon the whole of the circumstances 
order a production of the deeds under which the 
party holds (e^). 

So far as to the jurisdiction of the Court of Chan- 
cery in establishing or disclosing a charitable trust, 
or of the Commissioners of Charities in aiding the 
court so to establish or disclose it. It remains now 
to consider the jurisdiction of the court or of the 
Commissioners of Charities in regard to charitable 
trusts. Their jurisdiction is exercised chiefly in 

(a) LiiUy v. Harvey^ 17 L, J., Q. B., 867. 
(6) Ord V. Fawcett, 19 L. J., Ch., 487; Beswicky. Murray^ 
1 Macn. & Gord. 530 ; Baaaford v. Blahealey^ 6 Beay. 131. 

(c) Peile Y. StoddaH, 1 Macn. & Gbrd. 192. 

(d) WaUingham v. Ooodrichf 3 EEare, 122 ; Mayor ofDartmovthf 
V. Boldsworthf 10 Sim. 476. 
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regard to the appointment of trustees, the establish- 
ment of schemes, and the due security and application 
of the funds. The establishment of a scheme and 
appointment of trustees may be necessary to the 
very establishment of a charity in the first instance. 

If, in the original donation, there were no trus- 
tees appointed, or the trustees became unfitted for 
their office, or fiiil, application must, if necessary be 
made to the commissioners, or, with their approval, 
to the Court of Chancery, which has always had a 
general jurisdiction thus to provide for the perman- 
ence as well as establishment of charitable trusts. If 
there is any provision in the original deed, &c., as 
regards the appointment of trustees, those provisions 
must, unless varied by Chancery upon special grounds, 
be adhered to (a). As regards the transmission of the 
legal property to new trustees, special provision is 
made for any buildings held by any congregation or 
society, or body of persons associated for religious 
purposes, or for the promotion of education as a chapel, 
school, dwelling-house, glebe, &c, (expressions which 
apply equally to Church of England, Dissenting, or 
Soman Catholic bodies, the latter being by the 
statute Wm. IV. placed, as regards their places of 
worship or schools, on the same footing as Dissenters), 
by the Act 13 & 14 Yict. cap. 28, which provides 
that without any new conveyance the property shall 
vest from time to time in new trustees to be appointed 
either according to the provisions of the deed, or if 
no mode of appointment be therein prescribed, or if 

the power of appointment has lapsed, then in such 
manner as may be agreed upon by the body. And 

the Trustees Acts 1850 and 1855 confer upon the 
(a) At.-G. Y. Dalton, 20 L. J., CL, 569 ; 13 Bear. 141. 
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Court of Chancery special powers in a summary way, 
upon petition, to appoint new trustees in all cases in 
which it is expedient to do so, and it is inexpedient 
to do so without the aid of the court. These Acts 
apply to charities, and include chapels; so that an 
application may be made to the court, upon petition, to 
appoint new trustees of a chapel (a), or in other cases 
to the Board, or with the assent of the Board to the 
court. Chapels of Dissenters and Soman Catholics 
are specially excepted from the Charitable Trusts 
Act, and therefore, as to trustees of chapels, the 
commissioners have no direct jurisdiction, nor, it should 
seem, even to restrain applications to the court in 
respect to such charities. But as to any applications 
to the court under the Trustees Acts, as regards a 
charity, the consent of the Attorney- General, even 
where that of the board is not required, is necessary, 
and the application can only be under these Acts and 
in a summary way, where the matter of fact on which 
the application turns is admitted, and the unfitness 
or Mlure of trustees cannot be disputed, as where 
they are infant, or lunatic, or under the Bank- 
ruptcy Act, in cases of bankruptcy (b)* In cases 
where the question is a far broader one, as to the unfit* 
ness of the trustees, either on account of misconduct, 
maladministration, or deviation from the trust, .or 
especially in religious or educational charities on the 
ground of their religious belief, the application must 
be with the sanction of the board to the general juris- 
diction of the Court of Chancery, or, except in the 
last case, to the Board itself. 



(a) In re the Vartey Wesley an Chapel^ 10 Hare zzzvii ; In re 
Rollee'e Charity, 3 De Gex, Macn. & Gord. 760. 

(b) 12 & 13 Vict. c. 106. 
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The Charibable Trusts Act of 1860, while giving the 
board power in certain cases of removing or appoint- 
ing trustees, except the removal of a trustee on the 
ground of his religious belief, which is therefore still 
a matter for the jurisdiction of chancery, though as 
to that or any other matter no application can be made 
to chancery without the sanction of the board, unless 
in the case of Dissenters' chapels or Boman Catholic 
places of worship. As to the removal of trustees of 
religious charities on account of their religious belief, 
the general principle of chancery is that trustees of 
such charities should be of the religious opinions of 
the founder, or of the body of Christians, for 
whom the charity is intended (a). And that principle 
can only be enforced by the Court of Chancery itself, 
being expressly taken out of the jurisdiction of the 
Commissioners of Charities (b). 

Assuming a charitable trust to be either admitted 
or manifested, even although of the most general 
character, the Court of Chancery has jurisdiction to 
enforce its due execution, and therefore the Com- 
missioners of Charities also have jurisdiction. If the 
objects are general, and the trustees have a discretion, 
fis where it is to be for charitable or religious 
purposes or bodies at their discretion, though the 
court or the commissioners cannot interfere in their 
discretion as to the selection of objects and distribu- 
tion of funds — provided it be exercised bond fide — 
they can and will compel the application of all the 
funds to the purposes described ; and for the purpose 
of finding whether there has been or is such an appli- 
cation, the Commissioners of Charities have power in 

(a) Drummond v. AU-Q.j 14 Jur. 137. 
(6) Act of 1860. 
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Bttch a case, or in any other case of a charity, to call 
for such accounts and statements as they think fit as 
to past or present receipts or disbursements, and 
therefore, if not satisfactory, to examine the party 
upon oath. Should it appear that the whole of the 
fund has been applied in good faith to such or similar 
pm-poses as those described, though there may have 
been errors, and, as to the future, there may be need 
for order or direction, there will be no case of mis- 
application ; but if all the fund has not been so applied, 
there will be a discretionary power to enforce restitu- 
tion ; and in either case the commissioners may, and 
in the latter probably will, either frame a scheme for 
the future application of the fund, or direct an appli* 
cation to the Court of Chancery for the purpose. 
And so where the original trust appears to have beea 
general, without a discretionary power in the trustees, 
or with no trustees ; and thus, though a gift to a chapel 
or college will be simply secured for that institution (a), 
a general gift for priests, preachers, or the like, will 
require a scheme. If the objects are defined eithei^ 
by the original donation or by a subsequent scheme, 
the commissioners, even though the trustees have some 
amount of discretion as to the distribution or applica- 
tion, the commissioners wiU, exercising their jurisdic- 
tion as to accounts and inquiries, ascertain whether 
the trustees have kept within the limits so defined, 
and, if not, can correct any deviation for the future, 
by the like order or direction, or by directing applica* 
tion to chancery for it; and in case of any wilful 
defalcation or corrupt misapplication or loss to the 
charity through gross neglect, have a discretionary 

(a) Walsh y. Gladstone, Ph. 29. 
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power of enforcing restitution, under peril of an appli- 
cation to the court (a). But no application for this 
or anj other purpose can be made to Chancery without 
their sanction. 

Where there is a particular foundation or scheme 
for a charity, it must be followed by the trustees, 
like those as regards the application of the funds, or 
the election or appointment of new trustees, or of 
officers or recipients of the charity, unless varied by 
the Court of Chancery, the Commissioners of Charities, 
or Parliament. And though in the absence of any 
particular provision, usage may be resorted to either 
to explain or supply the nature of the trust or the 
mode of appointing trustees, this can never be 
admitted against the express, clear terms of the 
foundation (b). Hence this principle was distinctly 
recognised in the Grammar Schools Act, the Dis- 
senters' Chapels Act, and by the Endowed SchooU 
Act, and Eoman Catholic Charities Act of 1860 (c). 

Very lately the principle has been stated thus : — 
** In ordinary cases some will or deed of foundation 
or charter of incorporation exists, by referring to 
which, and ascertaining the meaning of the words used, 
the question may be determined. In cases where the 
original deed of foundation has been lost, the intention 
of the founders must be inferred, as well as it can be, 
by the practice which has regulated the charity." 

But the application of the principle having led to 
litigation in the case of Dissenters' chapels, and there 
being a great deal of controversy as to what dura- 
tion of usage should be deemed sufficient in the 



id) At'O, V. GladttonCf 13 Sim. 7. 

(6) At,'0. V. Murdoch, 7 Hare 445 ; 119 L. J., Ch., 8. 

(c) 22 L. J., Ch., 674. 
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absence of express evidence, an Act was passed, called 
the Dissenters' Chapels Act (a), which provides that 
when the deed is silent, twenty-five years' usage shall 
be decisive. And so the Boman Catholic Charities 
Act makes a similar provision as to twenty years' 
usage, that it shall be conclusive. Apart from those 
statutes, it was a principle of the courts of equity 
that while usage could not lend a sanction to a clear 
breach of trust (li) ; practically usage might relieve 
the trustees from the responsibility for the past; 
BO that if they had followed a usage they would not be 
deemed guilty of a breach of trust, although as to the 
future they might be decidedly bound to depart from 
the usage and adhere to the trust (c) . But these Acts, 
where they apply, make the usage decisive as to the 
trust, only however where there is no deed declar- 
ing the trust ; when there iff, the old principle pre^ 
vails, that usage may protect the trustees as to the 
pasty though it will not alter the trust. Generally 
speaking, however, the whole internal management 
of a charity is left by the court to the trustees or 
persons acting in its administration. It is not the 
practice of the court, after settling a scheme, to retain 
the administration or the management of the charity ; 
but the scheme being settled, it is for the trtutees to 
administer the charity according to the course 
approved of by the court (d) . And in charity cases the 
court will withhold its interference in the execution of 
the trusts, save where such interference is necessary 
to prevent a breach of trust (e). It has already been 



(a) 7 & 8 Vict. c. 45. 

b) At,'0. V. Drummondf 14 Jnr. 187. 

c) At.-G. V. Maywr of Jtodhuter, 6 Sim. 228. 

(d) At.-G. V. SoUy, 6 L. J., Oh., 6. 

(e) At,-Q, y. Bosanquet^ 11 L. J. Rep., Ch., 43. 
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seen that not only does the court respect the juris- 
diction of a Tisitor, but by analogy thereto refrains 
from interfering in the internal management of a 
religious or educational charity (a), or indeed of any 
charity, leaving details to the discretion of the trusteed, 
or of the officers whom they may appoint under 
their before-mentioned powers of appointment and 
dismissal. Thus the court never itself distributes 
the benefit of an endowment to its objects (though 
it hands over specific gifts to the parties entitled), but 
appoints the proper parties to do so, and frames a 
scheme where necessary. 

The Administration of Charities, 

The administration of charitable trusts is left by 
the Court of Chancery in the hands of the trustees, 
the court not interfering in the internal management 
of charities. Questions of administration of a charity 
refer either to the purposes to which, or to the places 
within which, the funds are to be applied, or to the 
disposition of any surplus. As to the purposes, whe- 
ther as regards the benefits to be administered, or the 
person or class of persons to be recipients, there can 
be no change without the sanction of the Court of 
Chancery, or the Commissioners of Charities, by means 
of a new scheme. Nor can a trustee for a particular 
purpose intermix the fund for that purpose with trust 
funds for other purposes, and apply the whole in such 
proportions as he pleases (6). Nor can the instruc- 
tion in a school, nor the persons whose children are 
admitted, be varied, save in the absence of express 



(a) At.'O. V. Sherhowme School, 24 L. J., Ch., 74. 
(6) At.'0. V. OoldsmUha' Company, C. P. C, 292. 
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direction, by usage (a). Thus the exhibitions of a 
free grammar school are confined to the poor boys on 
the foundation, and cannot be given to the boarders 
taken by the head-master (5), nor, indeed, can the 
master always receive boarders, and the Grammar 
Schools Act carefully provides that even in settling 
new grammar school schemes, no class of scholars 
shall be deprived of any right they at present possess. 

Not only is an application of trust funds to an* 
entirely different purpose a departure from a trust ((?), 
but a substantial variation from it may be so, sup- 
posing it not excused by usage, although if the whole 
of the fund has been applied honestly to the purposes 
of the charity or of charity, and especially if the trust 
has been performed, and the question is only as to 
the application of a surplus («?), there wiU be no breach 
of trust. Thus it is a breach of trust to apply funds 
for the support of a school chapel, to making it large 
enough for the parish (a). So, where a chapel was 
pulled down, and the burial ground converted to a 
different purpose. And so, where the trust was for 
the maintenance of ten poor householders, and the 
fund was applied to the poor of the parish generally, 
it would seem that this was no breach of trusty provided 
ten poor householders were relieved. Neither can the 
place within which the benefits of the charity should 
be applied be varied without the sanction of the court. 



(a) At.-O. V. Christ School^ 1 Jacobs, 744; AU'O. v. Hillard, 
2 Y. &. C. 683; At.-O. v. Mansfield, 2 Russ. 60. 

(b) Solr.-G. V. Bat?iy 18 L. J., Ch., 276. 

(c) In re Manchester College, 22 L. J., Oh., 671. It was long 
ago held that, if there be an endowment for a priest at one place, 
to remove him to another would be a breach of trust. Not so to 
apply the surplus to another place. 

(d) Ex parte Oresham, 1 Madd. 92. 

(e) Expwrte Fowler ^ 1 Jac. & W. 70. 
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Thus if a trust be for the benefit of a particular town, 
county, or parish, it must be so applied (a). Thus if 
the trust is for a town, it cannot be applied only for 
the benefit of particular parishes (5). On the other 
hand, if the trust is for poor of a particular parish, it 
must not be applied in aid of the funds of a charity 
extending over that and other parishes (c). So closely is 
this principle adhered to, that where a particular in- 
stitution, of which there are more than one in the par- 
ticular town mentioned, is described by its locality, 
that particular institution alone can benefit by the 
gift (d). So, where it is for the benefit of the poor 
or a particular estate (e). Hence, where parishes 
are divided into districts a necessity arises for the 
apportionment of the benefits of the charities for 
the entire parish (/) ; in which case the same rule 
of appropriation as to the proportions of the different 
objects of the charity is to be adhered to in the dis- 
tricts as in the original parish (g). 

Where funds are given to trustees to apply as they 
shall in their discretion think fit for the benefit of a 
particular town, district, or other place or locality, 
the court will not interfere with the exercise of that 
discretion, so far as it is exercised within and for the 
benefit of such place or locality, and will not enter- 
tain an information praying for a scheme for the dis- 
tribution of the charity benefits within suchlocality (A). 

(a) At.-O, V. Lonsdale, 1 Sim. 105; In re Upton Warren, 
1 My. & K. 410. 

(h) At.-O. V. Mayor of Rochester, 6 Sim. 278. 
{c) At.-G. V. Brandrethj 1 Y. & C. 200. 

(d) WUson V. Squire, 1 Y. & G. 654. 

(e) BristQwe v. Bristowe, 6 Beav. 289. 

(/) Westham Charities, 2 De Gex & Smale, 218. 
(o) Jnre Lambeth Charities, 22 L. J., Ch., 959. 
(A) At.-0. V. QasMl, 9 L. J., Ch., 188. 
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But, on the other hand, the rules of chancery are 
somewhat strict as to the extension of the benefits of 
a charity beyond the limits of the particular locality 
to which it is limited by the trust (a), unless the 
funds prove more than adequate for the fully satis- 
fying its claims, when there may be a new scheme for 
the extension of the charity, on the express principle* 
Thus, where a chapel had been granted to trustees of 
a school for the sake of the school, and the inhabitants 
of the hamlet had been long accustomed to attend the 
performance of divine service there, it was held, with 
reference to its history and the particular language of 
the instruments, that as the chapel was not for the 
accommodation of the hamlet, but the school, the 
trustees had no right to apply the revenues of the 
charity in enlarging the chapel for the accommodation 
of the inhabitants of the hamlet. But that was a 
case of a Church of England charity, there being of 
course a parish church ; and the application of the 
case to a Soman Catholic or Dissenting college or 
school would depend no doubt upon the circumstances. 
Moreover, it did not appear that the funds were more 
than sufficient for all the purposes of the school. 

With respect to parochial charities, a difficult 
question often arises as to their apportionment, when 
the parishes have been divided into separate parishes 
or districts. An Act of Parliament (h) gave the 
Court of Chancery a discretionary power to direct an 
apportionment of charitable gifts in such cases, be- 
tween the new district and the remaining portion of the 
parish (c). Under the 22ud section of the 8 & 9 Vict, 

(a) At.-O, V. The Earl of Mantfield^ 2 Russell's Ch. Bep. 50. 

(6) AU'O, V. DaUm^ 13 Beav. 141. 

(c) 8 & 9 Vict. c. 70, s. 22. It has been held that^ in applica- 
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c, 70, tlie court has a discretion whether or not to 
direct an apportionment of charitable gifts made for 
the benefit of a parish, between a district parish and 
the remaining part of the parish, and it is not impe- 
rative on the court to make such apportionment. 
Another Charitable Trusts (Amendment) Act, of 
1855, contains a provision that in respect of all cha- 
rities, the gross annual income whereof does not ex- 
ceed thirty pounds, the board may make the appor- 
tionment (a). As to charities above that amount, the 
board must sanction an application to chancery. 

Notwithstanding the strictness of the rule of Chan- 
cery as to the application of charities exclusively for 
the benefit of the localities for which they were in- 
tended to be established, it is open to the court, upon 
a large and liberal construction of the deed or instru- 

tions under this Act, which might be made under Romilly's Act, 
it was not necessary to allege any abuses in the past or present 
management of the charities. — West Bam CharUtes^ 2 Be Gex & 
Smale, 218. 

(a) As where a testator bequeathed a sum of money to be em- 
ployed for the good and benefit of the poor of the town of Kensington 
for ever, in such manner as A. and B. and the churchwardens 
of the said parish of Kensington should think fit to establish, it 
appeared that there was a place called the town of Kensington, but 
that such place had not any known or defined metes or bounds, and 
that there was no municipal corporate town or market town in the 
parish of Kensington. It appeared, also, that the rents had been 
always applied for the benefit of the poor of Kensington parish 
generally, and that, in all the deeds relating to the property, no 
distinction had been made between town and parish ; and it was 
held, that the trust was for the benefit of the parish of Kensington 
generally, and not for any particular part of it. 

"Where the bequest is to trustees for the benefit of the poor of 
a parish, and a separate body of trustees had for about 200 years 
(with some slight exceptions) managed the property and applied the 
rents, it is held, that, notwithstanding this separate management, 
the charity came within the 22nd section of the 8 & 9 Vict. c. 70, 
and was apportionable between a district parish and the remainder 
of the parish : Ex parte Incumbent and Churchwardens of 
BromptoUf 22 L. J., Ch., 281. 
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ment of foundation (aided hj a consideration of all 
the circumstances of the times), to judge whether the 
benefit of the particular locality was the sole or even 
the principal object of the foundation ; and if not, as, 
for example, if the main object appears to haVe been 
of a general character, as the supply of ministers for 
a particular religious sect or church, then the mere 
fact that the charity was originally located at a 
particular place will not preclude the court from 
removing it to another, even upon petition under 
Eomilly*s Act (a). 

With regard to any surplus, the question as to its 
disposition may arise, either as regards the right of 
different objects or charities to it, or the claims of the 
trustees to a beneficial ownership. And it may arise 
either as to the fund or estate, as originally taken, or 
as to any subsequent increase of the proceeds. 

Taking the case first as regards claims of different 
objects or charities : it may arise either as to the 
shares or proportions to be allotted to each object, 
or as to a surplus undisposed of. If it arises in the 
first way, the general rule is that the objects, in the 
absence of specific appropriation or apportionment, 
take equally (h), and the court, on petition under 
Ifcomilly's Act, by way of " relief, order, or direction," 
can declare the proportions ; or the Commissioners, 
or the County Courts, or the Chancery Judges at 



(o) In re Manchester College^ 22 L. J., Ch. (N. S.), 671. There 
the object was the training up of ministers for the Protestant 
Dissenters, and with that view a college was to be founded at 
Manchester. But the Master of the Rolls held that the place was 
not one of the main fundamental objects of the charity, but acces- 
sory only, and so he sanctioned tiie removal of the college to 
another place. 

(6) In re Hairs Charity^ 14 Beav. 115. 
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chambers, can do so. If it arises as to the original 
fund, the testator or donor not having disposed of the 
whole of it by residuary dispositions or otherwise, 
and there appearing to be an undisposed-of surplus, 
as to which there are no specific directions, and no in- 
tention of personal benefit to the trustees or donees, 
the surplus will either be disposed of under a new 
scheme for the charitable objects mentioned (a), or, in 
certain cases, may go to the heir or next of kin (h). 

In the former class of cases, there may be a ques- 
tion whether the court or the commissioners are 
authorised to frame the scheme, or must direct an 
application to Parliament for the purpose (c) ; as to 
which the principle is thus laid down. When the 
question arises between difierent charitable objects, 
as to a subsequent increase of the rents, <&c., the 
general principle as to the allotment of the increase, 
where all the objects are specified, is, that where a 
specific fund is given to one charity, and the residue 
to the others, the latter have the increase (d) ; but 
where there is a common fund for all the objects, or 
specific gifts to each, exhausting originally the whole, 
then all share alike in the increase; though if spe- 
cific properti/ is given to each, then of course each 
takes alone the increase of its own property. In the 
case of increase no question can arise as to a claim 
of the trustees to a share of it beneficially, unless 
they had some beneficial interest in the original 
disposition, whether by way of residue or other- 



Co) At.-G. V. Holland, 2 Y. & C. 683. 
(ft) At'Q, V. WiUon, 8M. & K. 362. 

(c) In re Shrewsbv/ry Oramrnctr School, 1 Macn. & Gord. 324, 
19 L. J., Ch., 207. 

(d) At.'Q. V. SoUy, 5 L. J., Ch. (N. S.); At.-O, v. Coopers 
Compcmy, 8 Beav. 27. 
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wise (a) ; and where the trustee or donee is one of the 
objects of the charity, and is himself administrator, he 
cannot retain an increase, unless he has it by way 
of residue ; specific sums being allotted to the other 
objects, and the residue to himself (h). Where 
there is no specific appropriation, the objects of the 
charity will take equally ; and where the gifib is to the 
repair of a church, the relief of the poor, and other 
things needful for a particular parish, at the dis- 
cretion of the trustees, this discretionary power will 
only apply to the distribution of the share coming 
to the last-mentioned object; but each is equally 
entitled (c)« It is otherwise in cases where the 
trustee has a general discretion. 

The court has jurisdiction to extend the application 
of the income of a charity beyond the mere literally 
expressed intentions of the testator, provided the 
income be applied to subjects connected with that 
intention (d). But where a gift or bequest is made 
exclusively for a specific charitable purpose, and the 
fund is more than sufficient for satisfying that pur- 
pose, the court or board has no jurisdiction over the 
surplus, nor can it be disposed of by the crown under 
the sign manual; but application must be made to 
the legislature for its disposition by special Act of 
Parliament («). Hence, under the Charitable Trusts 
Act, it is provided that, where a new scheme appears 
to the board desirable, and it is doubtful whether it 



(a) At'O, V. ChrisCs ffospUcUj 4 Beav. 75. 
(6) At.-O, V. TufneU, 12 Beav. 86. 
(c) In re HaWs Charity, 14 Beav. 115. 
{d) At-0. V. Dixee, 2 Mylne & Keen's Rep. 342. 
(e) At,-G, V. The Ironmonger^ Company, 2 Mylne & Keen, 
576. 

i2 
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can be carried out by the court or board, the board 
maj approve a scheme for sanction by Parliament (a). 
When the Court of Chancery is called upon to rary 
or direct the application of a charitable fund, either 
through failure of object, generality of trust, or 
increase of the fund, or other alteration of circum- 
stances, it does so upon what is called the cypris 
principle ; that is, the principle of executing the 
trust as nearly as possible to the intentions of the 
founder or donor. The application of this principle 
it never allows to the trustees, but reserves to itself; 
and whether the necessity for variation or alteration 
may arise originally in the very terms of the founda- 
tion, or subsequently, it is the name principle which is 
applied, — to keep as closely as possible to the ex- 
pressed or implied intention of the donor. Thus, if 
the necessity arose originally from the generality of 
his directions, they will be adhered to as far as they 
can be discerned (h). Thus, if a gift generally is 
for a " school," it can only be applied to a school ; but 
if for a schoolmaster, it may be applied in founding a 
school. If a gift is for the purposes of a school, it 
cannot be applied to purposes parochial, as to enlarge 
the school chapel for the use of the parishioners, (c) 
but, as already mentioned, a trust for the relief of the 



(a) S. 54 and following sections. Divers schemes have been so 
prepared by the commissioners and sanctioned by Parliament : 
as the Dnlwich College Scheme (20 & 21 Vict. c. 84) ; the 
Folkstone Charity (21 & 22 Yict. e. 29) ; the Bristol Charities 
(21 & 22 Vict. c. 31); the Swineshead Charity (21 & 22 Yict. 
c 81) ; the Bath Hospital (19 & 20 Vict. c. 45) ; the Monlton 
School (19 & 20 Yict. c. 53) ; the Stoke Fogis Hospital (19 & 20 
Yict. c. 111). 

{b) See the recent case of PhilpoU v. 8t, Qeorg^s Hospital^ 28 
L. J., Ch., 667. 

(c) At,-0, y. Matufidd, 2 Buss. 80. 
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poor comprises their education (a). So, if the fund is 
for a school in a particular district, and becomes im- 
possible there, it will depend upon whether the 
intention of the testator was to benefit that district, 
or merely to promote education, whether the school 
will be established anywhere else, or some other 
charity established for the district (h). 

When the question arises as to an increoie in the 
funds of a charity, the rule, as already elucidated, is, 
as far as possible, to apply the increase equally to all 
the objects, or (supposing it a common fund) to as 
many of them as possible (c) ; thus, if the endow- 
ment be for support of a school and other charitable 
purposes, and the school requires no further support, 
the whole increase goes to the other purposes (J) ; and 
so, if the fund was for a purpose which has failed and 
other purposes, the fund should be applied to the 
other purposes {e), 

"Where it is possible to follow the directions of the 
testator, they will be adhered to ; and charities can- 
not be confused (/), nor one charity converted into 
another (^), without the leave and sanction of the 
court, upon proved necessity ; but if it be difficult or 
doubtful which of two charities is entitled, the court 
will admit both (A). So, where from any reason the 
literal performance of the trust becomes impossible, 
the court will direct wliat is a substantial performance. 



(a) WUhinson ▼. Mali'M, 2 G. J. 636. 
(6) At,-0, ▼. Olyrm, 12 Sim. 84. 

(c) In re Marlborough School, 18 L. J, Ch., 8. 

(d) At„G. V. Tuffnell, 12 Beav. 36. 

(«) At-0. V. Ironmongers* Company, 10 CI. & F. 908. 

(/) At.-0. V. Goldsmid^Q. P. C, 292. 

(g) In re Beading Dispensary, 11 Sim. 118. 

(A) Bennett v. Hayter, 2 Beav. 81. 
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and such a performance, even without that sano* 
tion, would never be deemed a breach of trust so 
as to incur restitution for the past ; however, it might 
be deemed an error, and be set right by such direction 
as to the future (a). Where there was a charity for 
the poor of the parish, and also for the relief of way- 
fares, it was held that the increase of the funds should 
be applied to hoth objects (6). So, where the objects 
were schools and pensions, it was held that loth must 
be carried out (c). 

When the question arises whether the trustee or 
donee is entitled beneficially to a residue, overplus, 
or surplus, it must depend, first, upon the original 
donation; for if by that he takes no beneficial 
interest, he can havo none in any subsequent increase 
of the rents. And the question is always one of con- 
struction as to the intention of the donor or testator, 
as expressed or indicated by the terms employed, and 
the position or character of the donee. The general 
principle is, that if a fund or an estate is given to 
donee generally, for a charity or charitable purpose, 
the whole of the fund or the rents must be applied 
thereto. On the same principle, if the donor, after 
thus giving the whole for a charitable purpose or 
purposes, goes on to apportion the whole fund among 
them, but does it so as not to exhaust the whole, 
still, the general intention being clear, the actually 
remaining surplus would be so applied. Whether the 

(a) At,-0, V. Vintf 19 L. J., Gh., 160. In that case there was 
a gift of porter to the poor in a workhouse, and it was not admis- 
sible by the regulations ; it was referred to the vicar to distribute 
the gift as he should judge best. 

(6) At.-O. V. Corporation of Bochester, 5 De Gex, Mac. & Gord. 
797. 

(c) In re Lambeth Charities, 22 L. J., Ch., 959. 
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same principle would apply in the case of a general 
gift or bequest, with an implied trust, by way of 
request, out of the fund to secure a certain charitable 
purpose, not saying to what extent, whether in such 
case the donee would have a right to retain the residue 
after satisfying to some extent that purpose, would 
depend upon the intention to confer a personal and 
beneficial interest, as to which much would depend on 
whether there was any specific gift or bequest to the 
trustee, which of course would tend to rebut the in- 
ference of a beneficial gift of the residue, or whether 
there is a gift of the residue to the trustee. And if the 
gift of the whole or the residue is to a person in 
particular character or office, negativing the idea of 
personal benefit otherwise than as a remuneration for 
service in the exercise of its functions, then (except to 
the extent of such remuneration) it will not be con- 
strued as a beneficial gift. Thus a specific bequest to 
an executor is understood to be for his own benefit ; 
but a bequest of residue is generally understood as 
made to him not for his own benefit, but for the 
purposes for which he would hold the general per- 
sonal estate, t. «., for the next of kin (a). Thus, even 
on a general bequest of all to executors, with specific 
legacies, they do not take the residue for their own 
benefit (b). And on a bequest of specific property 
to certain purposes, and the residue to executors for 
charitable uses, with legacies to them, if the specific 
property produces a surplus beyond the purposes to 
which it was bequeathed, that would go to the next 
of kin (c), 

(a) Smith y. Barney, 2 R. Prop. Cases, 262. 

{b) Lowe V. GazCj 8 Beav. 472. 

(c) Russell y. ClovjeSf 2 B. Prop. Cases, 232. 
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Where, however, there is any sum or estate, or 
animal sum, given to donee, not saying as to all^ 
for a particular purpose, but specific sums or portions 
are applied to particular charitable purposes, and 
there is a residue which the donee holds, that is 
deemed an evidence of an intention that the surplus 
should belong to the donee ; but it is only evidence 
of that intention, and is liable to be repelled by any 
other circumstances in the case (a). If the donees and 
trustees are themselves parties to whom a gifb would 
be charitable, or are themselves to perform services in 
carrying out the charitable object, but have no specific 
bequest, the inference will of course be stronger 
that they are to have the residue undisposed of. 
Thus where sums of money are given to charities 
and the surplus, expressly or impliedly, to the donee, 
with ati evident intention to give him a beneficial 
interest, he takes the surplus (5). And where the 
testator or donor does not give the whole generally 
for a charity, or with an implied bequest generally for 
a charitable purpose (which would amount to the 
same thing), but gives a specific part for the charity, 
and the residue to the donee, of course the donee 
takes the residue beneficially (c). And if lands or 
goods are given to a person, subject to specific 
charges, the residue belongs to him (d). 

If a fund is given for the support of the person 
who shall fill a particular office, as priest, scheol- 



(a) At.-O, ▼. Mercers* Company^ 2 Bligh, N. 8. 166. 

(h) At.-O. V. Brazenmse College^ 2 CI. & Fin. 295; At.-O. ▼. 
Smythies, 2 B. & M. 717 ; At.-0. v. Mayor of Bristol, 2 J. & W. 
294. 

(c) At.-O. V. 8(mth Molton, 23 L. J., Ch., 667. 

(d) At.-O. y. Dtom, of Windsor, 27 L. J., Ch., 820. 



81 

master, i^c, and not for his individual benefit merely, 
but for securing the performance of his duties con- 
nected with the object of religion or charity which 
the donor had in view, if the revenues increase so as 
to exceed a reasonable compensation for the duties, 
the surplus must be applied to other charitable pur- 
poses, if any other are indicated by the gift or be- 
quest (a) ; if not, there may be a question whether 
the surplus will go to the heir, next of kin, or resi- 
duary legatee. But if, in such latter case, there be 
enough to raise a presumption of intention that the 
wJiole income shall go to the priest or the school- 
master, then it will be so decided (b). 

Within the limits of the trust, its administration and 
internal management are left to the trustees, subject 
only to the control of the Court of Chancery in case 
of breach, or error, and the ancillary jurisdiction of the 
Commissionors of Charities. 

With regard to the recipients of the benefits of a 
charity, their rights, as cestuU que trust, are under 
the care and protection of the Court of Chancery, 
and it is in their regard that the helping powers of the 



(a) Aa, where property was given to a schoolmaster to be applied 
partly for the support of a school, and partly for other specified 
charitable purposes ; and no intention could be presumed of giviog 
individual benefit to the person filling the office of schoolmaster, 
the surplus income having increased beyond the extent of a reason- 
able compensation for the schoolmaster's duties, the court directed 
the surplus to be applied to the other charitable purposes : At.-G. 
V. The Master of Brentford School, 1 Mylne & Keen, 377. But 
it might have been otherwise had not the testator indicated other 
charitable purposes. 

(h) As where there was a codicil to give an additional income to 
the schoolmaster of a school founded by the will ; this was held to 
afford such a presumption of intention that the whole of the pre- 
viously devised income should go to him : At,-0. v. WUtofif 
3 Mylne & Keen, 362. 

X 3 
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Commissioners of Charities are likely to be most use- 
ful, especially in cases of small parochial or other 
eleemosynary charities for the benefit of the poor, 
the sick) the aged, or the infirm, whose position is 
such as not to admit of any other than an easy and a 
speedy remedy. Whether their claim is tp admission 
to the rights of asylums, almshouses, or the like, 
either as inmates or out-door recipients ; or whether, 
being inmates or recipients, their claim is to increased 
benefits or allowances (a) ; they have an easy and a 
speedy remedy in the way of a simple letter to 
the Commissioners of Charities (b). So, in a great 
variety of parochial charities, as where church- 
wardens, on the part of the parish, receive the 
rents of lands for the use of the poor on special trusts, 
or have cottages in which poor persons are to be 
permitted to live rent free (c) ; or cases in which 
rectors or vicars and churchwardens have alms to 
distribute. In cases where the churchwardens have 
lands or houses upon special trusts for relief of 
poor persons, they are not parish property available 
for the union, the very object of the Act of Par- 
liament vesting lands for parish charities in the 
churchwardens being to prevent that. 



(a) As in the case of the Rngby Charity, where there was an 
attempt made by mandamus to compel the payment of increased 
alms to claimants on the funds ; but, of course, the claim being 
only equitable the suit was refused, though the applicants were 
at an advanced age, and would probably be dead before relief 
could be had in Chancery: Ex paHe Rugby Ch/x/nht Tnuteea, 
9 D & R. 214. 

(6) See post, p. 112, practical directions as to the application for 
advice. It should be in plain writing, on foolscap paper (with a 
large margin), headed in the name of the charity, and addressed 
to the Commissioners of Charities. 

(c) Rumball ▼. MvAnt^ 8 Q, B. Rep., 394, vide cmte, p. 13. 
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As to the rights of inmates of chartered hospitals 
they are legal, and in some cases amoant to freehold 
interests (a), but there will generally be some power 
in the trustees or goyernors to expel them for mis- 
conduct, in aid of which the Charitable Trusts Act of 
1855 coDtains a useful provision, that in case they 
are so lawfully depriyed there shall be a summary 
power of expulsion from any houses or rooms they 
may haye occupied as recipients of the charity. 

With regard to the recipients or objects of a charity, 
the rule of law has lately been well illustrated. In 
the administration of charities, where the intention of 
the donor or founder is defined distinctly, of course 
it is followed, and any necessary alteration of it can 
be obtained only in chancery, through the advice of 
the Commissioners of Charities. Where the intention 
of the donor is not clearly defined, or where deeds 
are lost, and the object unknown or uncertain, the 
religion of the founder will be considered as an index 
of intention, if the foundation is ecclesiastical, but 
not so implicitly if it be educational, and still less so 
if it is eleemosynary. In educational charities, how- 
ever, the tenets of the founder will bo considered, 
if any doubtful directions have been given as to 
religious instruction, and thus the Courts of Chancery 
have allowed, according to usage, Dissenters' children 
to partake in the general benefits of Church of 
England Schools (b), a subject now regulated by Act 
of Parliament upon the same principle, by Lord 
Chelmsford's Act (o). In eleemosynary charities, the 

(o) Simpwn v. Tf tfifcnwon, 7 Man. & Gr. 60 ; Davia y. Wad- 
dvngton, ibid. 87. 

(5) In re Ilmimter School, 27 L. J., Ch., 496. 
(c) 28 & 2i Vict. c. 11. 
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founder's opinions are not regarded ; and even if tlie 
power of selecting objects is given to an incumbent 
of the Churcb of England, that will not necessarily 
confine the benefits of the charity to members of the 
Established Church (a). If any doubt arises on this 
head, the proper course is to apply to the commis- 
sioners for their advice and direction, and they can, if 
necessary, sanction an application to the court. 

There is a clause in the Charitable Trusts Act which 
has special reference to endowed schooU^ providing 
that '* nothing shall diminish or detract from any 
right or privilege which by any rule or practice of 
the Court of Chancery, or by construction of law, 
now subsists for the preference or the exclusive or 
special benefit of the Church of England, or the mem- 
bers of the same Church, in settling any scheme for 
the regulation of any charity, or the appointment or 
removal of trustees, or generally in the application or 
management of any charity." (s. 46.) This rule or 
construction of law only applies where there is anything 
in the foundation to restrict its benefits to the mem- 
bers of the Church of England ; if there is not, trustees 
need not be members of that Church (Ji) ; or if the 
usage has been to admit Dissenters, and there is 
nothing in the deed against it (c). But if there is 
anything to indicate it, then, though the children of 
Dissenters may be admissible, either by usage or by 
the recent statute, the religious teaching must be that 
of the Church of England, and the trustees and 
teachers must be members of that Church (d). And 



(a) At.'0, V. Calvert, 26 L. J., Ch., 682. 
(J) Re Norwich, Charities, 2 Mylne & Keen, 275. 
\c) At.-G, V. Bishop of Worcester, 9 Hare, 828. 
{d) At.-O. y. Cullum, 1 Y. & C. (N. S.) 411. 
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accordingly, althoagh by the Endowed Schools Act, 
1860, it is provided that :— 

" It shall be lawful for the tmstees or governors 
of every endowed school from time to time to make, 
and they shall be bound to make, such orders as, 
whilst they shall not interfere with the religious 
teaching of the other scholars as now fixed by statute 
or other legal requirement, and shall not authorise 
any religious teaching other than that previously 
afforded in the school, shall nevertheless provide 
for admitting to the benefits of the school the chil- 
dren of parents not in communion with the church, 
sect, or denomination according to the doctrines or 
formularies of which religious instruction is to be 
afforded under the endowment of the said school : 
provided that in the mil or mils, deed or deeds, or other 
instrument or instruments regulating such endow- 
ment, nothing he contained expressly requiring the 
children educated under such endowment to learn or to 
he instructed according to the doctrines or formularies 
of such church, sect, or denomination — *' 

Yet this Act leaves untouched the rule that the 
trustees in such cases must be members of the Church 
of England ; and the Act does not apply to any of 
the institutions mentioned in the Act 3 <fe 4 Yict. c. 77, 
^* An Act for improving the condition and extending the 
henefits of Grammar Schools, nor to any school estab- 
lished or to be established by or in union with or to 
be in union with the national society for promoting the 
education of the poor in the principles of the Estab- 
lished Church, nor to any institution maintained 
wholly by voluntary subscriptions, or partly by volun- 
tary subscriptions and partly by school payments." 

Which proviso excludes the poor schools established 
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with the aid of grants from the Privy Council for (lif- 
erent religious hodies ; and which by the acceptance of 
such grants, and the trust deeds, are placed under the 
control of the Court of Chancery, though, unless en- 
dowed, they are not under the jurisdiction of the 
Commissioners of Charities. If endowed they are so, 
quoad their endowments, and, of course, to ascertain 
their endowments they must supply accounts. 

The internal management of charities having visitors 
is a matter for their jurisdiction, which within its 
scope is final and conclusive (a). On a principle 
analogous to that which precludes the intervention 
of the court in the internal management of a corpo- 
rate charity which has visitors (b), the court abstains 
from interference in the internal regulation or con- 
duct of any religious or educational charity, corpo- 
rate or incorporate, as a chapel or a school. For reli- 
gious charities (and all schools are more or less deemed 
to be religious), are always supposed to be under some 
system of visitation, episcopal or otherwise ; and the 
jurisdiction of the court is exercised in such cases 
only to secure the due application of the funds by 
or subject to the control of the proper parties to 
exercise that visitation. The master of a grammar 
school, as well as the incumbent of a Church of 
England chapel, must be licensed by his bishop ; 
and so of similar offices in charities of the Churches 
of Scotland or of Bome; and as to Dissenting 
bodies, as the Wesleyans, having a general system of 
discipline; while as to others, the congregational 
system of control is equally recognised (c). Thus the 



(a) AU'O.r.Smylhies, 1 Keen, 289 ; At.-Q.y, CrooX;, 1 Keen, 121. 
(6) In re Warrwick School, 14 L. J., Ch., 838. 
{c) Ai^'Q. T. Akedf 7 Sim., 821. 
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court leaves it to these authorities to see that the 
duties of such offices are discharged, taking care that, 
if not so discharged, the parties shall not be permitted 
to enjoy the profits of their offices, and so defeat the 
0Dj>,:t of the trust. 

The general principle which describes the jurisdic- 
tion of Chancery in all cases, indeed, is, that it 
does not interfere in the internal management of a 
charity. 

With regard to the dismissal or removal of officers 
or functionaries of charities, as masters of schools or 
ministers of chapels, they being at once in the posi- 
tion of recipients and administrators of the benefits 
of the charity, it is only under the jurisdiction of the 
Court of Chancery by way of control. 

In order to enable the trustees to ensure the due 
adherence to the objects of the trust or foundation, 
they have, either expressly or by necessary implication, 
the power of appointing and removing officers or reci- 
pients of the charity, as masters, ministers, <&c. The 
right of nomination, presentation, or election, is gene- 
rally, either as regards the parties entitled to appoint 
or the parties appointed, a legal right (a), and 
the Commissioners have no control over suits at 
law. Where the relation of trustee and cestui que 
trust exists, the application must be to Chancery (5), 
and by their sanction. Where the party was wrong- 
fully appointed and is in possession, it is usually a mere 
legal question ; where he was rightly appointed, but 
does not carry out the trust, it is a question for the 
Court of Chancery (c). The mere right of dismissal 



(a) A ▼. Kendall, 1 Q. B., 866. 

(6) In re Orton Vicarage, 18 L. J., 2 B., 812. 

(c) R, ▼. MosUy, 17 L. J., Gh., 446, 2 De Gex. k S., 898. 
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or removal is generally a legal question, but it is 
always under the control of chancery, which makes 
its great object the due administration of the charity. 

Even in the case of the master of a free grammar 
school, who has a freehold in his office (a), he may be 
dismissed for misconduct, usually by express provisions 
in the foundation (hi). If he is not a freeholder the 
power of appointment or removal is in the majority 
of the trustees (6) ; but even where there is a power 
of removal at discretion, the Court of Chancery 
exercises a control, and sees that the discretion is 
not exercised arbitrarily, or so as to defeat the objects 
of the charity (d) ; but as this is often a matter 
of difficulty, special provision is made both in the 
Grammar Schools Act and the Charitable Trusts 
Act, as to masters of endowed schools, and in the 
latter Act as to all other officers. 

Where the master or minister has not a freehold 
office, the power of dismissing him depends on the 
terms of the foundation, or the terms of his engage- 
ment, and he may be dismissed on such notice or for 
such cause consistent with those terms, as the majo- 
rity of the trustees think fit {e) ; and as to ministers 
of Dissenting chapels, merely allowed or engaged by 
trustees to preach, &c., they have no estate nor title 
beyond what may be created by the terms of their 
engagement, and can be dismissed for such cause af 
the trustees or congregation think just (/). Chapelf 

(a) Chipping Sodbwry Schooly 8, L. J., Gh., 13. 
(6) R, V. DwrlingUm School, 6 Q. B. Rep. 682. 

(c) Wilhiiison v. Malins, 2 0. & J., 636. 

(d) WiUit V. Child, 20 L. J., Ch., 113. 

(e) Wilkinson t. Malins, 2 Crompton & Jeiris, 636 ; Brown 
▼. Dawsony 12 A. & £. 624. 

(/) Doe V. Jonesy 10 B. & C, 713 ; Perry v. Shipway, 28 L. J., 
Ch., 660. 
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of Dissenters are not within the Trusts Act, but en- 
dowments for the support of ministers are, and the 
commissioners therefore have jurisdiction. 

With regard to the Churches of England, Scotland, 
and Eome, assuming that the right parties have nomi- 
nated, if the minister is or has become disqualified hy 
the sentence of his spiritual superior, or by refusal of 
his licence or "faculties," the Court of Chancery will 
not allow him to retain possession of his office, or the 
trust would thereby be defeated. The application to 
remove him must be made to that court, with the 
sanction of the commissioners, and in adjudicating 
upon it the court will not enter into the merits or 
demerits of the religious question at issue between 
the priest or preacher and his superiors, but will 
treat it as a question of fact, whether, according to 
the usage and discipline. 

Under the Poor Schools Act (a) provisions are 
made for poor schools, in respect to the masters and 
mistresses, somewhat analogous to those made in the 
Grammar Schools Act as to grammar schools. 

" ^o schoolmaster or schoolmistress to be appointed 
to any school erected upon land conveyed under the 
powers of this Act shall be deemed to have acquired 
an interest for life by virtue of such appointment, but 
shall, in default of any specific engagement, hold his 
office at the discretion of the trustees of the said 
school." Sect. 17. 

** Justices of the peace or sheriffs to give possession 
of schoolrooms, &c., in case of the refusal of the 
master." Sect. 18. 

With respect to schools receiving aid from the 

(a) ik5 Vict. c. 88. 
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Committee of Privy Council for Education, the trust 
deed provides fully for their regulation, under what is 
called " the management clause " of that deed, in 
accordance with the principles already stated, vest- 
ing the management of the religious instruction in 
the clergyman of the parish, if a Church of England 
school ; or of the priest of the chapel, if a Boman 
Catholic school ; or of the minister and members of 
the congregation if a Dissenting school ; and vesting 
the management in all other respects in a committee 
of management, establishing a kind of joint direct 
visitatorial jurisdiction in the crown as to secular 
instruction and moral conduct, in the bishops, <&c., as to 
religious belief or instruction. The Charitable Trusts 
Act contains exemptions of chapels, so that its provi- 
sions cannot be applied to dismissal of the ministers 
of chapels, and even as to the Catholic chapels 
which are not exempted, well established principles 
of equity would preclude any dismissal save by the 
proper ecclesiastical authorities. And though there is 
a provision in the Act, that if any question or dispute 
shall arise among the members of any charity (ex- 
empted from the operation of the Act or not) in relation 
to any oiHcer, or the fitness or disqualification of any 
trustee or officer, or his election or removal (a), or 
generally in relation to the management of the charity, 
two-thirds of the members present at any special 
meeting, &c., may refer such question or dispute to 
the arbitration of the commissioners, — this can- 
not refer to chapel charities, for reasons already 
explained (h). 



(a) Sect. 64. 

(6) Vide cmte, p. 86. 
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Where there is an endowment for the support of a 
chapel or school for religious worship or instruction, 
according to the doctrines or usages of a particular 
religious bodj, no others are eligible to be teachers 
of the school, or preachers of the chapel, but such as 
are members of that religious bodj, and if the 
worship or instruction is to be that of anj particular 
Church, then no preacher or teacher can be eligible 
for the office of pastor who is not licensed by that 
church, and recognised as in full communion with 
it (a), and any one excluded from such communion 
will be removed by the Court of Chancery. The 
same principle, of course, would apply to a Boman 
Catholic priest suspended or deprived, not to say ex- 
communicated, who, independently of any particular 
body of canons, might be proved by any bishop or 
ecclesiastical superior of the Eoman Catholic Church, 
to be not in communion with it, or not competent to 
administer the rights or sacraments of that church (b). 

Dissenters' chapels, being under congregational 
management, are regulated under the Dissenters* 
Chapels Act, which applies, it will be observed, not 
merely to the chapels (excluded from the Charitable 
Trusts Act), but the endoivments thereof, or for the 
ministers, which are not excluded. That Act provides 
** That so far as no particular religious doctrines or 
opinions, or mode of regulating worship, shall on the 
face of the will, deed, or other instrument declaring 
the trusts of any meeting house for the worship of 



(a) At-G, T. Mwrdoehf 1 De Gez, Macn. & GK)rd, 86; 
At'O. V. MtmrOf 2 De Gex & Smale, 122. 

(&) Just as Dr. Wiseman was examined before the Lords in the 
Sussex Peerage Case (11 CL & Fin., 86) on a question of Roman 
law, as a matter of fact. And see M, v. Howdl^ 1 C. & E., 689. 
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Q-od by persons dissenting, either in express terms, 
or bj reference to some book or other document as 
containing such doctrines or opinions or mode of 
regulating worship, be required to be taught or 
observed, or be forbidden to be taught or observed 
therein, the usage for twenty-five years immediately 
preceding any suit relating to such meeting house of 
the congregation frequenting the same shall be taken 
as conclusive evidence that such religious doctrines 
or opinions or mode of worship as have for such 
period been taught or observed in such meeting 
house may properly be taught or observed in such 
meeting house, and the right or title of the congre- 
gation to hold such meeting house,' together with am/y 
burial grov/nd, Stmday or day school, or minister's house 
attached thereto ; and any fund for the "benefit of such 
congregation, or of the minister or other officer of such 
congregation, or of the widow of any such minister^ 
shall not be called in question on account of the 
doctrines or opinions or mode of worship so taught or 
observed in such meeting house : provided neverthe- 
less, that where any such minister's house, school, or 
fund as aforesaid shall be given or created by any 
will, deed, or other instrument, which shall declare in 
express terms, or by such reference as aforesaid, the 
particular religious doctrines or opinions for the pro- 
motion of which such minister's house, school, or 
fund is intended, then and in every such case such 
minister's house, school, or fund shall be applied to 
the promoting of the doctrines or opinions so speci- 
fied, any usage of the congregation to the contrary 
notwithstanding (a)." 

(a) But it has been held that a deed void under the Mortmain 
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The Act, it will be observed, does not apply to 
schools (if any) not attached to chapels, and which 
are under the Charitable Trusts Act, even {quoad 
the endowments) if partly supported by voluntary 
contributions. 

It is to be observed that the above Act only declares 
the law as to the religious persuasion to be deemed 
entitled to the chapel or school. Their control of it 
is exercised according either to the deed or usage by 
the members or communicants, as the case may be. 
In the absence of any usage, it will be for the court 
or the Commissioners of Charities, in any case that 
may arise relative to the endowments of ministers, to 
decide in whom the management may be (a). 

With regard to Eoman Catholic chapels and 
schools, they are, as already observed, not excepted 
from the Charitable Trusts Act, which embraces all 
religious or charitable endowments of the Eoman 
Catholic body ; all its religious endowments being in 
law charities, and only held subject to the implied 
condition of responsibility to the Court of Chancery 
and now to the Commissioners of Charities. 

The Eoman Catholic Charities Act has applied the 
same principle to all Eoman Catholic religious trusts: 

" Y. Where any real or personal estate, subject to 
any use, trust, gift, foundation, or disposition for any 
Charity relating to or connected with the Eoman 
Catholic religion, shall have been applied upon any 
Charitable Trusts relating to or connnected with the 
same religion during any continuous period of twenty 



law, may be sufficient eyidence as against the trustees of the trusts 
of the endowment. At.-G. v. Wa/rdy 6 Hare, 477. 

(a) At.-0, ▼. Ahed, 7 Sim., 321 ; Shipway ▼. Perry, 28 L. J., 
Ch., 660. 



years, but the original trusts of such property shall 
not be ascertained by means of any written document, 
the consistent usage of the last preceding twenty 
years, or of the last period of twenty years during 
which any consistent usage in the application of such 
property shall have prevailed, shall be deemed to 
afford conclusive evidence of the trusts on which the 
same property shall have been settled." 

It will be observed that the usage under this enact- 
ment must have been " consistent ; " which, however? 
probably is implied in the previous Act as to Dis- 
senters, for the very word usage implies consistency. 
If the same usage has not been followed for a given 
period, there has not been a usage, — certainly not a 
usage for that period. And if there has not been 
such a usage — that is, if there has sometimes been 
one application of the fund and sometimes another — 
then, if there is no deed or document declaring the 
objects of the trust definitely, it must be referred to 
the Commissioners, to frame a scheme for its manage- 
ment, unless the deed or document expressly or im- 
pliedly give the power to the donee, vesting it in his 
discretion. If not so left to his discretion, he has no 
power to frame a scheme, or carry the application at 
his discretion. And, on the other hand, it follows 
that from the terms of the trust, as ascertained, 
either by express documentary evidence or by usage, 
there can be no deviation except under the authority 
of the Court of Chancery, or the Commissioners of 
Charities; or if they doubt their authority, there 
must be an application to Parliament. The G-ram- 
mar Schools Act contains no provision as to usage ; 
the evil as to schools being generally, not in ascer- 
taining the trusts, but in the necessity for departing 
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or deviating from tbem ; and that is a necessity which 
the Court of Chancery never leaves to trustees to 
determine upon, unless the trust leaves it to them 
expressly, or by necessary implication from the very 
nature of the trust, as in the case of an institu- 
tion or charity formally established and with regular 
government. 

Where there is no deed regulating the trust, but 
a trust is declared or implied, and there is no discre* 
tionary power given to the donees lay or ecclesiastical, 
and usage is resorted to under the statute, it is not 
quite clear whether it will be material how far the 
usage, if proved in fact, and in itself consistent, 
appears to have been objected to by the eccle- 
siastical authorities of the Eoman Catholic Church; 
or whether by the word " consistent "it is meant to 
be implied that the usage must have been consistent 
with their discipline or authority. It should seem 
that if this was intended, it has not been duly 
expressed, and that a usage in fact will bind. But 
there is littJ^ probability of any usage of twenty years 
having been maintained against the expressed will of 
the Eoman Catholic spiritual authorities; at all 
events, not against the law or discipline of the 
Soman Catholic church. 

Supposing, however, that there is neither deed nor 
usage, nor discretion in the donees or the trustees, 
and that the court or the commissioners have to 
settle a scheme for a Eoman Catholic religious 
charity, they will undoubtedly, by analogy to the 
well-settled principles of practice of the court in 
such cases, consult the proper Eoman Catholic 
authorities as to the best mode of carrying out the 
objects of the trust, and wiU take their evidence as 
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to the discipline of their Church as a matter of fact, 
like that of foreign law (a). 

In no case, therefore, can the authority of the 
Court of Chancery or of the Commissioner of Chari- 
ties he justly deemed to interfere with their spiritual 
authority or their right of property. The proper 
spiritual authority of every body of Christians in the 
country is consulted and deferred to by the court, 
within its true scope and limits, the internal admi- 
nistration of the endowment, its spiritual visitation so 
to speak, its discipline and conduct, according to the 
laws of the Church (h). 

And with respect to rights of property, to assume 
such a right, precedent to or paramount to the deter- 
mination of the court, would be a fallacy; for it is 
the province of the court to decide whether there is 
a property, whether with reference to the laws regu- 
lating the rights of subjects to dispose of their pro- 
perty, or with reference to the question of trust. If 
there has been an infraction of the law as to dispo- 
sition of property for such purposes, there is no right 
of property. If there is a legal right, coupled with a 
trust, then there is no right of property in the plenary 
sense of the term, for that includes the legal and the 
equitable sense ; and a trustee is not the equitable 
owner — that is, he is not the beneficial owner ; and if 
BO, then he can have no right of property, save subject 
to the jurisdiction of the Court of Chancery. For 



(a) As in the Sussex Peerage Case, 11 CL & Fin. 86, where 
Dr. Wiseman was examined at the bar of the Honse of Lords with 
regard to the law of his Church as to marriage. So in Regina y. 
Howett, 1 C. & E. 689, where the evidence of a priest was taken as 
to the discipline and usage, with respect to one of the sacraments, 
of his Chnrch. 

(6) Vide ante, p. 88. 
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trusts are the creations of that court, and disposition 
upon trusts at all are only conditional upon its con- 
trol, and trusts if pecuniary are equitable debts; so that 
there is no more reason to object to the authority of the 
courts of equity as to trusts, than of the courts of law as 
to debts. When the Court of Chancery decrees that 
property given for religious purposes is to pass to the 
heir or next of kin, it does not take any property from 
the church or religious body to which it was bequeathed, 
but pronounces that it never had a property in it. 

Under the common law the bishops took the estates 
of their sees absolutely, and without civil responsi- 
bility in respect thereof. Under the law now the 
Boman Catholic prelates or priests take funds en- 
trusted to them for pious purposes, only on the con- 
dition of civil responsibility ; for only on such con- 
ditions could the law allow the donors to give or the 
donees to receive, especially as regards bequests or 
gifts by will: for a man has no natttral right to 
leave his property as he pleases away from his natural 
heirs ; and the right, being purely artificial, is subject 
to such conditions as the law imposes, not being eoti' 
trary to the laws of the Christian Church. Now it 
is contrary to the law of the church to take away 
property which is once legally vested for its use ; but 
not so, either to decree that property never was legally 
vested in it, or in trust for its purposes, or that it 
was vested subject to the conditions of lay or civil 
control (with the exception only of questions as to 
eligibility for, or the due discharge of, spiritual duties) ; 
and still less is it so, to enforce its administration for 
such purposes, according to the laws and discipline of 
that church itself. Therefore the see of Eome has 
sanctioned an appeal by a Boman Catholic bishop to 
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the Privy Council (a) against a decree of a civil court, 
— not indeed as to his spiritual office or duties, but 
as to certain civil rights alleged to be founded lipon 
or attached to such spiritual office, and which he 
could only have or exercise by the aid of that court, 
and therefore subject to its jurisdiction. 

So the Eoman Catholic bishops have voluntarily 
placed such of their poor schools, as have accepted 
the grants in aid of education, under the control of 
the Court of Chancery, which, according to the terms 
of the management clauses of the trust-deeds of such 
schools, would have to decide all disputes save such 
as are solely religious, and are to be determined by 
the Eoman Catholic bishop. 

The Management of Charity Property, 

The scope of the jurisdiction of the Court of 
Chancery and the Commissioners of Charities is the 
due application of the revenues of a charity to its 
proper purposes ; and wi£h that view, the security and 
due management of the charity property is one great 
object of that jurisdiction. In this, as in every other 
respect, the general principle of courts of equity is that 



(a) Hughes v. Povmal^ 4 Moore's Privy Council Cases, 47. 
There the question was whether the Homan Catholic bishop, the 
appellant, was entitled to all the fees or emoluments received in this 
oflSce ; or whether a lay committee was entitled to half. The Privy 
Council received on both sides evidence of, and recognised as valid, 
inter se^ the acts and measures of the Roman See as to the spiritual 
office of the bishop ; but the council had to decide, and the Eoman 
See did not object to its deciding, what a"re the legal or civil rights 
or emoluments annexed to the office ; and the council decided that, 
according to usage, to which the bishop assented, the lay committee 
had a right to receive the general offerings, and that they were to 
be applied in certain proportions to different objects. 
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" the fair exercise of their judgment by trustees is 
a protection, whether the consequences be good or 
bad" (o). On the other hand, when they have a 
discretion, they are bound to exercise it, and the 
courts will not exercise it for them, as it is a personal 
trust (h) ; and in such case the test of a negligent 
breach of trust is what would have been the course of 
the court under similar circumstances (c). The prin- 
ciple of Chancery is to leave the trustees to exercise 
their discretion, on their own responsibility (d). But 
under the Charitable Trusts Act they may in this or 
any other case ask the advice and direction of the 
board, and act upon it with safety (e). 

One of the most important duties of a trustee, 
in which he has often a discretion, is investment of 
trust-money. If, as is usually the case, he is autho- 
rised or directed to lay it out in real or government 
securities, he is bound so to do ; and although, while 
waiting to find a mortgage security, he may invest in 
exchequer bills (/), yet not only if he invest in 
a security unauthorised he is answerable for the 
loss (g), but so even if, having an option, as for 
example between real and government securities, he 
elects the former and it fails, he is answerable to the 
trust (A). The proper course, therefore, is to apply 



(o) Oarrett v. Noble, 3 L. J. (N. S.), Ch., 159; Baincett y. 
Smith, 1 L. J. (N. S.), Ch., 218; At.-G. v. Sollyy 5 L. J., Ch. 
(N. S.) 5. 

(b) Wain v. Egmont, 3 Myl. & Keen, 445. 

(c) Warner v. Torhington, 4 L. J., Ch., 193. 

(d) Potter V. Seymour , 3 Young & Collyers, Eq. Rep. 708. 

(e) Act of 1853, s. 16. 

(/) Mathews v. Bruse, 6 Beav. Rep. 239. 

{g) Tyler v. T}/lci\ 3 Beav. 550. 

(A) Arves v. ParJcinsoUf 7 Beav. 379. 

p 2 
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to the board for advice and direction (a) ; and so 
where the power is to invest in some good and 
approved investment (b). 

With regard to personalty not expressly directed to 
be invested, the purpose being one requiring per- 
manence, the duty of the trustee is to invest (c) ; 
hence, as already explained, investment is one of 
the necessary incidents of trusts as to personalty. 
The trustee ma^ be liable for its loss ; as where he 
leaves the money for years in the hands of bankers, 
who fail {d) ; and so if the banker had directions to 
invest, the trustee would be answerable for his 
omission to do so. In any case, therefore, in which 
the trustee has uninvested funds, he should either 
apply to the Board for advice and direction as to 
its investment or disposition (&), or he should trans- 
fer it to the official trustees (/) ; first obtaining an 
order of a Judge of the Court of Chancery, or of some 
Judge having jurisdiction under the Act for that 
purpose, as money cannot be so transferred without 
some such order. The investment of trust personalty 
being necessary to the perpetuity of the trust, there 
are many careful provisions in the Charitable Trusts 
Act upon the subject. 

The Charitable Trusts Act contains no provision 
as to the mode of investment ; as to which a recent 
Act {g) provides that, " When a trustee, executor, or 



(a) Act of 185S, s. 16. 

(6) Although in that case the trustee will not be liable for a loss 
if he has acted honestly, — Jones v. Levsia^ 18 L. J., Ch., N. S. 430. 

(c) Driver y, Mavdsley, 18 L. J., Rep. (N. S.), Ch., 278. 

(d) Challer y. Shippam, 4 Hare's Hep. 555. 

(e) Act of 1858, s. 16. 
(/) S. 51. 

(g) 23 & 24 Vict. c. 38, s. 32. 
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administrator shall not, by some instruments creating 
His trust, be expressly forbidden to invest any trust 
fund on real securities, in any part of the United 
Kingdom, or on the Stock of the Bank of England or 
Ireland, or on East India Stock, it shall be lawful for 
such trustee, executor, or administrator to invest 
such trust fund on such securities or stock ; and he 
shall not be liable on that account as for a breach of 
trust, provided that such investment shall in other 
respects be reasonable and proper." 

And another Act (a) provides that the Court of 
Chancery may direct by general orders for the con- 
version of any three per cent. Bank annuities now 
standing in the name of the Accountant-General of 
the court, in trust in any cause or matter, into any 
other stocks, funds, or securities specified in the 
orders, and trustees are empowered, where they have 
an option, to invest in any such securities. 

With regard to the letting of charity lands, the 
principle in Chancery is, that the court wiU look only 
to the benefit of the charity, and expect, therefore, 
that the best possible terms be obtained (5), on which 
principle it is that it disapproves of leases for lon^ 
terms, which amount substantially to alienations (c), 
although in consideration of fines or rent-charges (d)^ 
unless under circumstances which make it manifestly 
for the benefit of the charity (e). Still, where the 
lease is not beyond three lives, and for large fines, in 
accordance with long custom, the court will not deem 



(a) 22 & 23 Vict. c. 35, s. 10. 

(b) At.'G, y. Gains, 10 Beav. 63. 

(c) At'O. v. Pilgrim, 12 Beav. 67, 2 Hall & T wells, 186. 

(d) At.-G. y. Pargeter, 6 Beav. 150. 
{e) At.-G, y. KtrVy 9 Beav. 421. 
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it improper (a), nor will it lay down any rule that 
lettings should be by competition or by public 
tender (h). With regard to parish lands, provision 
is made by statute (c). But it is obvious that the 



(a) At.'0, V. CrooJc, 1 Keen, 121. 

(b) At.'G. V. CuUumy 1 Keen, 104. 

(e) The 5 & 6 Vict. c. 18 (reciting 7 Wm. IV & 1 Tict. c. 60), 
authorised the sale, exchange, letting, and disposal, by the guardians 
of a union of any workhouse, tenements, buildings, land, effects, 
or other property belonging to any parish which shall be com- 
prised in the union, and in cases of the sale, exchange, letting, 
and disposal of workhouses, tenements, buildings, land, effects 
and other property belonging to a dissolved union to have ap- 
plied and to apply to a majority of the persons who were the last 
acting guardians previous to the dissolution of sach union : 
Provided always that nothing in the act shall be deemed to 
render valid or to authorise the sale, exchange, letting, or the 
disposition of any property whatsoever which shall have been 
given or bequeathed by way of charitable donation, or shall have 
been allotted in right of some charitable donation or otherwise, for 
the poor persons of any parish, and not for the general benefit of 
the rate-payers, parishioners, or inhabitants of such parish, nor to 
dispense with the consent of the rate-payers and owners of property 
required by the last-recited act to all sales, exchanges, lettings, or 
other dispositions of property belonging to any pa^rish, except in 
the case next hereinafter provided. — s. 2. 

Where several parishes shall have been or shall be jointly inte- 
rested in any workhoase, tenements, buildings, lands, whether of 
freehold, copyhold, or customary tenure, effects, or other property, 
it shall be deemed to have been and shall be lawful for the com- 
missioners, upon the application of the overseers of the major part 
of such parishes, and with the consent of the rate-payers and owners 
of property in the major paii) of such parishes, to be ascertained in 
the manner directed by the said Act, to order the same to be sold, 
let) exchanged, or disposed of by the guardians of the union in 
which such parishes or the greater part thereof shall be situate, in 
such manner and subject to such rules, orders, and regulations as 
the said commissioners shall deem fit ; and it shall be deemed to 
have been and to be lawful for the said commissioners to direct the 
application of the produce arising from such sale, letting, or dis- 
position, in the same manner and to and for the same purposes as 
the produce arising from the sales of property belonging to other 
parishes may be applied to. — s. 3. 

As to what are parish lands, as distinct from parochial charity 
lands, see Alison v. Stark^ 9 A. & E., 255 ; Cantrell v. Windsor 
Union, 4 B. N. C. 348. As to evidence that lands are such (as 
payment of rent to churchwardens), see Doe d. Siggs v. Terry, 
4 A. & £., 274. 
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only proper course for tmsteea to take if they desire 
to let for long terms, for building, mining, &c., is to 
apply to the board for advice or authority (a), 

"With regard to the sale of charity lands, the 
principle of the court is, that though in a proper case 
trustees have the power of alienating the property (5), 
a very special case must be made out of benefit to the 
charity, even to induce the court to refer it to its 
officer to enquire as to whether it would be " proper '* 
to permit the sale (c), and it cannot be sanctioned by 
the court without such reference. Even when the 
alienation is in consideration of a rent-charge, the 
burden is on the trustees of proving that it was for 
the benefit of the charity (d), and of course, this 
being so, it would be imprudent even to incur the 
risk of applying to the court upon the subject, and 
the proper course is to apply to the board for 
direction and advice under the Charitable Trusts 
Act (e) or for leave to sell or exchange (/). 

The general jurisdiction of the court is exercised 
ordinarily, by a bill, by a private party, or infor- 
mation at the suit of the Attorney- General, who, 
as representing the Crown in its capacity as 



(a) Act of 1863, a. 16. 

(6) At-0. V. the SoiUh Sea Company^ 4 Beav. 463. 

(c) At.-0. y. Corporation of Norwichf 1 Hare's Ch. Kep. 396. 

{d) At.-O. V. BreUingham. 3 Beav. 91; At.-O. v. Kerr, 2 Beav. 
421. 

(c) Act of 1853, 8. 16. 

(/) lb., 8. 24. See 1 & 2 Geo. IV. a 92, as to exchange of 
charity lands. Leases for long terms — beyond 99 years, the ordinary 
duration of a building lease — are virtually alienations of the woi*st 
kind, and will be set aside as such unless manifestly for. the benefit 
of the charity. See At.-O. v. SoiUh Sea Company , suprd. So of 
a husbandry lease for 200 years at a fixed rent; which cannot 
possibly be supported. — At.-O. v. Pargeter, 6 Beav, 150; At.-O. 
V. Pilgrim^ 2 Hall & Twells, 186 ; 12 Beav. 67. 



104 

parens pafria, is a guardian of charities in which 
the public have an interest. Hence as corporate 
property is now applicable to public purposes, and 
the borough-fund is a trust fund, it has been held 
right that the Attorney-General should sue even in 
conjunction with the corporation (a). Where, how- 
ever, the subject matter of the information does not 
immediately aflfect the interest of the Crown, as in 
the case of a public charity, the proceedings are 
carried on in the name and under the direction and 
at the responsibility of a " relator,'* who need not 
have a personal interest, and if he has, the proceedings 
are by " information and bill." This proceeding by 
bill or information is proper to declare a trust, and 
fix a party with a trust who denies it, and claims to 
hold the property adversely to the charity, and for his 
own benefit absolutely (h) ; or against a trustee for 
breach of trust. The latter is the scope of the 
Charitable Trusts Act, and was also the scope of the 
Act called by the name of Sir S. Eomilly, which was 
passed to afford a more summary remedy in cases 
of charity. 

Special Jurisdiction in Cha/ncery for the Control or 
Relief of Trustees of Charities, 

By Sir S. Eomilly's Act, it is provided, " That from 
and after the passing of this act, in every case of 
breach of any trust, or supposed breach of any trust 
created for charitable purposes (c), or whenever the 



(a) At.'O, y. Wilsorij 9 Sim. 

(b) RiUchi/nson y. Steph^ens, 6 Sim., 498; Walton y. Neivry, 
6 Sim., 328. 

(c) That in a case of plain breach of trust committed by persons 
in IJieir character as trustees, not foreigners or strangers. Ex 
pcirte Skinner, 2 Meriyale, 453. 
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direction or order of a court of equity shall be 
deemed necessary for the administration of any trust 
for charitable purposes (a), it shall be lawful for any 
two or more persons (b) to present a petition (pro- 
yided that every petition so to be preferred shall be 
submitted to and be allowed by his Majesty's Attorney 
or Solicitor-general, and such allowance shall be cer- 
tified by him before any such petition shall be pre- 
sented) to the Lord Chancellor, <&c., stating such 
complaint and praying such relief as the nature of 
the case may require ; and it shall be lawful for 
the Lord Chancellor, &c., and they are hereby 
required, to hear such petition in a summary way, 
and upon affidayits or such other evidence as shall be 
produced upon such hearing to determine the same, 
and to make such order therein and with respect to 
the costs of such applications as to him or them shall 
seem just." 

This Act was intended to give a more easy and less 
expensive mode of bringing before the court a clear 
abuse of a charity, but not where there is any question 
with respect to the persons interested in the trust, or 
what is the nature of the trust, or in what manner 
the breach of the trust is to be dealt with, nor in 
what way the charity is to be carried into effect (c). 

The scope of this Act very much resembles that of 
the Charitable Trusts Act, save that the jurisdiction 
is domestic rather than judicial. It has been truly 



(a) Constructiye trusts are not as the Act. Ex parte. Brown y. 
Cooper, 295. 

(S) Having a direct interest in the charity. In re Bedfwd 
Chairiiy, 2SwanstoD, 518 ; but householders are allowed to petition 
on account of misapplication of parish charities. In re Chertsey 
Market, 6 Price, 2(51. 

(c) Lvdlow Corporatum y. Greenhouse, 1 Bligh, N. S. 17. 

F 3 
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• 

said that, under Sir S. Eomillj's Act, the court has 
no power to decide whether trustees have power to 
alter the regulations of a charity, if that is asserted 
or contested (a), but the court has power under that 
Act to decide, upon petition under that Act, whether 
there shall be an application to Parliament to sanction 
a new scheme (5). 

Under the Act the court has jurisdiction to declare 
the proportions in which charitable objects are en- 
titled, and frame new schemes of application within 
its authority ; but not to repair a previous misappli- 
cation of the funds among the various objects {c) ; 
nor to enter into adverse claims. 

The scope of this Act very nearly describes the 
jurisdiction of the Charity Commissioners, so far at 
least as regards their powers of direction, adjudica- 
tion, or administration. The words, "relief, order, 
and direction," used in Eomilly's Act, are the words 
used in the clauses of the Charitable Trusts Act con- 
ferring jurisdiction either pn the Commissioners, or 
on the County Court, or the Judges in Chancery at 
chambers. Whatever before the Charitable Trusts 
Act could not be done by the court on petition under 
Eomilly's Act, must be done now by the court on 
bill or information; and, except the Attorney- General, 
or person claiming adversely to a charity, no one can 
resort to the court for any relief or direction relating 
to or concerning a charity without the sanction of 
that Board. 

The words, relief, order, or direction, are the words 



(a) At.-O. y. East Eetford Grammar School^ 17 L. J., Ch., 450. 

(b) In re Shrewsbury Grammar School^ 1 Mac. & Gord. 324. 

(c) Re HaWs Charity, 14 Beay, 115. 
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used in Sir S. Romilly's Act, aUowing summary 
applicatiou to the court upon petition in charity 
cases. And under that clause the court has no juris- 
diction to decide what powers the trustees have, but 
only to interpose where there has been an improper 
exercise of an acknowledged power (a). So on the 
other hand the Act has no operation between trustees 
and strangers, but only as between trustees and the 
objects of the trust ; and it is in the discretion of the 
court to what extent its powers under this Act ought 
to be applied (b). Under this Act, again, though the 
court has jurisdiction to declare the proportions in 
which the charitable objects are entitled, it cannot 
repair previous misapplications of the funds (c). It 
has power under this Act, upon petition, to frame 
new schemes, which comes under the words in the 
Act (used in the Charitable Trusts Act, s. 11) " order 
and direction," provided there be not an entire 
departure from the plan of the founder, as where it 
was held that it had no jurisdiction to transfer the 
funds of a dispensary to a hospital, and amalgamate 
the two institutions (i). But the court has juris- 
diction, upon petition, to enquire into the expediency 
of an application to Parliament to authorise a different 
application of the funds (a), a discretion, however, 
which the court exercises very sparingly (f). 

The scope of this Act is rather the relief of the 
objects of a charity, than the trustees of charities. 

The only application to Chancery which trustees or 

(a) At.-O. y. Corporation of Bristol, 14 L. J. (N. S.), Oh., 457. 

(b) At.-O. V. Bishop of Worcester, 21 L. J., Ch., 20. 

(c) Be Halts Charity, 14 Beav. 116. 

(d) In re Reading Dispensary, 12 Sim. 329. 

(e) In re Shrewsbury Orammar Schools, 1 Mac. and Oord. 324, 
19 L. J., Ch., 287. 

if) Ibid. 
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parties can take in a charity case, without the sanction 
either of the board or the Attorney- General, is a 
course open to executors or trustees, under the 
Trustees* Eelief Act ; under which they can pay or 
bring into court any fund as to which there are 
adverse claims, and on which it is difficult to decide. 
The money being thus brought into court, it abides 
the orders of the court, and the trustee is relieved 
from responsibility ; or the parties who are entitled 
to it must apply to the court for it. This, however, 
is obviously only a course likely to be available, not 
for trustees of a charity, but for executors or trustees 
having funds claimed by a charity, and also claimed 
adversely to it. They are not bound to determine on 
adverse claims of any difficulty; and this course 
throws the onus in such a case on the trustees of the 
charity, who, in their turn, may apply to the Com- 
missioners of Charities, and cannot apply to have the 
money paid out of court to them without the sanction 
of the board ; although executors, being also trustees 
for a charity, may pay money into court without such 
sanction ; the obvious distinction being, that in the 
one case the fund is placed under, in the other with- 
drawn from, the control of the court and the 
commissioners. 

Powers of the Commissioners, — Enquiry. 

The powers of the Commissioners of Charities are 
powers of investigation, of direction, of administra- 
tion, of arbitration, of litigation, and of adjudication. 

I. As to powers of investigation : — 

1. Trustees are yearly to furnish accounts of all 
income, or additions thereto, and all expenditure. — 
(Act of 1855, s. 44.) 
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2. The board may require from trustees, &c., 
accounts and statements in writing, as they in their 
discretion think fit. — (Act of 1853, s. 9, 10.) 

3. The board have a general power, as they in their 
discretion think fit, to examine and enquire into all 
charities or the funds thereof, and may summon any 
persons connected with charities for the purpose, 
examine them on oath or otherwise, and call for the 
production of deeds, &c. (Act of 1853, s. 11, 14), 
and examine any persons voluntarily attending. 

4. These powers of enquiry necessarily include the 
enquiry as to what are charities; and the only 
restriction is, that they cannot enforce information 
from any person claiming to hold adversely to the 
charity, or for his own benefit ; but the scope of their 
enquiries may include claims of property for use on 
hehalf of a charity, or claims against or adverse to a 
charity. 

5. They have special powers of enquiry, either of 
their own motion, or on the application of others, as 
to new schemes, or as to sales, exchanges, and par- 
titions of charity property, as to dismissals of 
masters, <Sx;., as subsidiary or preliminary to their 
powers of direction, of administration, of arbitra- 
tion, of litigation, or restraint of litigation, or of 
adjudication. 

In order to exercise these powers and provisions, 
the commissioners are empowered to make enquiries, 
as they in their discretion shall deem fit, into aU 
charities and their income or property. For the 
purpose of enabling the board the better to prosecute 
these powers of enquiry, the trustees, or persons 
acting in the administration of a charity, are every 
year to prepare accounts : — 



110 

1. Of the gross income arising from, or which 
ought to have arisen from the endowments. 

2. An account of all balances in hand at the com- 
mencement of the year, and of all monies received 
during the same year on account of the charity. 

3. An account for the same period of all payments, 

4. An account of all monies owing to or from the 
charity, so far as conveniently may be. 

" Which accounts shall be certified under the hand 
of one or more of the said trustees or administrators, 
and shall be audited by the auditor of the charity, if 
any; and the said trustees or administrators shall, 
within fourteen days after the day appointed for 
making out such accounts, deliver or transmit a copy 
thereof to the commissioners at their office in London, 
and in the caae of parochial charities shall deliver 
another copy thereof to the churchwarden or church- 
wardens of the parish or parishes with which the 
objects of such charities are identified, who shall 
present the same at the next general meeting of the 
vestry of such parishes, and insert a copy thereof in 
the minutes of the vestry book ; and every such 
account shall be open to the inspection of all persons, 
and any person may require a copy." — (Act of 
1855, s. 4>4.) 

And in addition to this, the board may call for 
any accounts and statements, to be verified, if they 
require it, upon oath, and may summon persons to be 
examined on oath, and to produce all deeds, papers, 
docuinents, vouchers, <&c., for inspection and examina* 
tion. Upon these accounts and statements, the com- 
missioners may prosecute any enquiries, and call for 
any explanations on oath. — (s. 10.) 



Ill 



Powers of the Commissioners — Direction, 

II. Under the Act of 1853, the board receive and 
consider all applications made to them bj any trustee 
or other person haying any concern in the management 
or administration of any charity, for their opinion, 
advice, or direction, respecting the charity, its 
management, or its estate or funds, or the application 
thereof, or any question or dispute relating to such 
matters ; and if they think fit, may, upon such appli- 
cation, give such opinion or advice as they think 
expedient, subject to any judicial order or direction 
which may be subsequently made or given by any 
court or judge ; and every trustee or other person, 
who shall act upon such opinion, shall be deemed, so 
far as respects his own responsibility, to have acted 
in accordance with his trust, (s. 16). If they do 
not think fit to give any opinion or advice, they may, 
if it appears to them that any such petition or other 
proceedings concerning or relating to the charity or 
its estate would be proper or expedient, they may 
direct such proceedings (s. 19) ; or if the gross annual 
income does not exceed 501. the proceedings may be 
at chambers ; or they may now determine the matter 
themselves upon the application of the trustees (Act 
ofl860, s. 2). 

And as within that trust the board has power to 
give any relief, there may be an application for relief 
by any person claiming to be entitled as the recipient 
of a charity, and such an application will afford an 
easy and speedy remedy in cases of small parochial 
charities (a), 

(a) It may cot l^e out of plaoe to suggest as the proper mode of 
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If the matter concerns some dispute with strangers, 
and the board do think fit to give opinion or advice, 
it may be to recommend a reference to their powers 
of arbitration or compromise. 

But these applications for opinion or advice appear 
to be made by or on behalf of one of the trustees, 
managers, or governors of the charity; and the 
concurrence of the other party to any dispute 
with a stranger is of course necessary for the exer- 
cise of the powers of arbitration. 

Besides the above general power of direction, there 
are special cases in which application may be made to 
the board for authority to do various acts involving 
responsibility in trustees — the sale, letting, or ex- 
change of charity lands (s. 21), the investment of 
charity funds (Act of 1853, s. 24, Act of 1855, s. 32), 
and the like. And their consent is necessary to 
investment by way of endowment {a). 

Moreover, they may apportion parochial charities 



making an application to the commissioners for direction or relief. 

1. Write on foolscap paper with an inch margin on each side. 

2. Write a large clear hand. 3. Head the application in the name 
of the charity, with its parish (or town) and county [^* In the matter 
of the charity, parish of county of ."] 4. Com- 
mence it thus^ ** application on behalf of" ["one of the 

recipients ** or ** " claiming to be entitled as a recipient of the 

said charity] "to the commissioners of charity," for "relief" or 
"direction."' 5. Write a clear simple statement^ (1) of the nature 
of the charity, as regards benefits and objects ; (2) its known trustees 
or managers ; (8) of the nature of the title of the applicant or 
recipient ; (4) of his complaint or claim ; (5) of what has been 
done (if anything) upon it in the way of application to the trustees 
or otherwise, and any reply received ; (6) refer to any person of 
respectable position knowing the applicant, and ready to vouch for 
his character and the truth of his statements; (7) address it legibly 
"To the Charity Commissioners, York Street, St. James's (W.), 
London." Vide Forms of Applications ; Appendix. 

(a) Corp. of Sons of Clergy v. SuMoUf 29 L. J., Ch. 398. 
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(Act of 1865, s. 10), or charges on lands for the 
benefit of charities (Act of 1855, s. 33). 

Under the Trustees Acts the Court of Chancery 
has power upon petition in any case in which it is 
expedient so to do, to appoint new trustees and vest 
the property in them; and the board may direct an 
application for the purpose in cases, for any reason 
not within their own power to deal with, which 
application may be at chambers (a). 

And in any case where from any cause a valid 
appointment of new trustees cannot be made, or 
where by reason of the expense it shall appear de- 
sirable, to the Court of Chancery or any judge of the 
court, at chambers (in cases where under the Act 
they have jurisdiction at chambers), the court or 
judge may order that the estate be vested in the 
official trustee,. who may hold until new trustees are 
appointed. (Act of 1853, s. 51.) 

And when it appears desirable |o any judge having 
jurisdiction under the Act, that stock, &c., held in trust 
for any charity, ought, for the purpose of security or 
convenient administration to be transferred to the 
official trustees, he may order it to be so trans- 
ferred. And any trustee, executor, &c., may, on an 
order of the board, transfer any stock or pay any 
money to the official trustees in trust for any charity 
(s. 22, 1855). 

All deeds or documents relating to charities may be 
deposited with the board for safe custody, and there 
is this important compulsory provision : " The board 
may require any person having the custody or con- 
trol of any deed or document in which any charity or 

(a) See Act of 1853, ss. 28 & 48 ; but see Act of 1860, s. 1. 
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charities shall be solely interested to transmit the 
same to the office of the said commissioners for 
examination ; and where such deed or document shall 
not be held by any person entitled as a trustee or 
otherwise to the custody thereof, the board may 
either retain the same, for the security thereof, in the 
repository provided by them, or, as they may think 
most advantageous to the charity, may thereupon, or 
at any time thereafter, return or issue the same to the 
trustees, or persons acting in the administration of 
the charity, for the purposes thereof." (Act of 1860.) 

Powers of the Commissioners — Arbitration. 

III. Powers of Arbitration or Compromise. Under 
the Act of 1853, s. 23, the board may sanction the 
compromise of any claim against any person in " rela- 
tion to " the charity : or against any charity. 

Under s. 64, Act of 1853, it is also provided that if 
any dispute or question arises among the members of 
any charity exempted from, or under the jurisdiction 
of, the commissioners, in relation to its management, 
two-thirds of the members present at any special 
meeting may refer it to the arbitration of the 
commissioners. The language of the enactment 
dearly implies that it may apply to any corporate 
charity, or to any society or institution, endowed or 
unendowed. 

And by the Act of 1860, s. 20, it is expressly pro- 
vided that the power vested in the board may be 
exercised with reference to any charities vested in 
any corporation, sole or aggregate (which includes 
corporations ecclesiastical or civil, and charities muni- 
cipal or parochial), who either solely or jointly with 
any other persons shall be also recipients of the 
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benefits. And exempted charities may petition to have 
the benefit of the Act (s. 63). 

Fovsfirs of the Commissioners as to Litigation, 

I. Power of the board to direct delay or restrain 
proceedings in Chancery. 

All the powers and jurisdiction of the Court of 
Chancery over charities continue as before ; but sub- 
ject to this important restraint, upon all private 
parties, trustees or others ; — not applying, however, 
to the Attorney- General. 

"Before any such petition or other proceeding 
(not being an application in any suit or matter actu- 
ally pending), for obtaining any relief, order, or 
direction concerning or relating to any charity, or the 
estate, funds, property, or income thereof, shall be 
commenced, there shall be transmitted to the board 
notice in writing, &c., for explaining the nature and 
object, &c., and no suit, <&c., for obtaining any such 
relief, &c., shall be entertained or proceeded with by 
the court except upon and in conformity with an 
order or certificate of the board (s. 17). 

Now this only applies to any application for relief, 
order, or direction, concerning or relating to (». e., only 
concerning) any charity, or the estates, funds, or pro- 
perty thereof. It does not apply to any application not 
relating entirely to a charity or the funds of a charity, 
but to the administration of some estate in which a 
charity is partly interested. Thus it does not apply to 
the payment of money into court under the Trustees' 
Belief Act (a), which provides that trustees may pay 
money into court, to abide the order of the court, in 

(a) 10 & 11 Vict. c. 96. 
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cases of difficulty and doubt. The payment of money 
into court under that Act is not a proceeding within 
the above clause requiring notice ; for the term " pro- 
ceeding" is used as synonymous with "application," 
and no application of the trustees is necessary, the 
trustees being at liberty to pay the money in at their 
own option ; the only question being whether they 
shall be allowed their costs of th.e step, if it tt^ns out 
to have been unnecessary (a) ; and the payment into 
court is not to obtain, although it is to abide the 
direction of the court. But on the other hand, as the 
transfer of money paid into court under the Trustees' 
Belief Act can only be directed by an order made 
upon petition (5), it would be within the provision 
in the Charitable Trusts Act, if not within the 
exception as in a matter pending, and has been so 
held'(c). But an application for the payment of 
money into court, or for a scheme for its application, 
has been held not to be a proceeding requiring notice 
under tbe above provision (d), because it is an appli- 
cation while such a matter is pending. 

ITiat, however, is an application for relief, &c., con- 
cerning or relating to a charity, or the funds thereof, 
and if the restriction does not apply, it is only by its 
being an application in a matter pending under the 
Trustees* Belief Act (e). 

But under that Act the money must be paid into 
court in the matter of a particular trust, not generally 
upon the trusts of a will ; at all events to enable the 

(a) In re WoodbwrrCs Trusts^ 26 L. J., Ch., 522. 
(6) Re Matsdin's Trusts, 21 L. J. (N. S.), Ch., 53. 
(c) Bangley^s Trust, ibid. p. 875. 
(rf) Be MeyneWs Charity, 24 L. J., Ch., 669. 
(c) In re St. Gilei Blowwihwry, 29 L. J., Ch., 560 ; In re 
Lister's Hospital, 6 De Gez Mac. & Gord. 184. 
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court to distribute the fund it must stand to an 
account which separates it from the other assets, 
and disconnects it from all the other trusts of the 
will (a), "When it is so paid in, the remedy of a claimant, 
whether a charity trustee or other party, must be 
prosecuted by petition under that Act, not under the 
ordinary jurisdiction of the court (h) ; and the appli- 
cation to have money paid out is to be by the parties 
claiming to be interested, as trustees for a charity or 
otherwise, without prejudice to their right to enforce 
any other or further claims against the trustees accord- 
ing to the will or deed (c) ; the scope of the Act in 
cases of adverse claims, raising questions of a difficulty 
which the trustees are not bound to determine (d). 
And it applies as regards charities where, under a 
will or deed, there are charitable gifts or legacies along 
with others, and there are adverse claims, either as 
between charities or against charities. 

The restraining clause in the Charitable Trusts Act 
does not appear to apply to applications by trustees or 
executors to the Court of Chancery under Sir Q-. 
Turner's Act (13 & 14 Vict. c. 35), either for ad- 
ministration of an estate, or by special case for the 
construction of any act of parliament, will, deed, or 
other instrument, unless the applications are referred 
to a charity, and not made by a trustee of a charity 
alone, in the matter of a charity. In such case it 
is provided — "That every executor, administrator, 
trustee, or other person making any payment or 
doing any act in conformity with the declaration 



(o) Be EvereU, 12 Beav. 485. 

(6) Gooder. West, 21 L. J., CIl, 127. 

(c) Re Sharp, 17 L. J., Ch., 345. 

(d) Re HeadingtofCi Trusts, 27 L. J., Ch., 175. 
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contained in any decree made upon a special case, 
shall in all respects be as fully and effectually pro- 
tected and indemnified by such declaration as if such 
payment had been made or act done, under or in pur- 
suance of the express order of the same court made in 
a suit between the same parties instituted by bill, save 
only as to any rights or claims of any person in respect 
of matters not determined by such declaration." 

But this is a course of procedure only for the pur- 
pose of obtaining the opinion of the court in cases of 
doubtful construction (a). It is not similar to a suit 
or claim, as the court has no power to bind the rights 
of parties ; and upon a case stated the court will 
decline to give any opinion upon points which involve 
disputed rights (b). The Act may either comprise 
the case of the trustee of a charity or trustee bonds 
or will, embracing among others bequests to a charity. 
In the latter case the application may be made to the 
Court of Chancery without the sanction of the Com- 
missioners of Charities, for it is not* an application 
for " relief, order, or direction " concerning or relating 
to any charity, but relating to the general administra- 
tion of an estate, although inter alia it may concern 
a charity. 

In the case of a trustee of a charity, however, the 
application can only be with the sanction of the 
board, who have themselves power (Act of 1853 s. 16) 
to give advice or direction, with a clause of indemnity 
very similar to that given under Sir Gt. Turner's Act. 



(a) As in a question whether a power of appointment has been 
executed. — West v. Mayt 23 L. J., Ch., 447; or whether there 
has been a valid declaration of trust — Tv/rner r. Wood, 23 L. J., 
Ch., 895. 

(h) BaiUy v. Collet, 23 L. J., Ch., 230. 
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An administration, suit, or a petition under Sir S. 
Eomilly*s Act, or an application under Sir G. Turner's 
Act, for the opinion of the court, or under the Trus- 
tees' Acts of 1850 or 1855 to obtain the appointment 
of a new trustee, or the transfer of a fund, or the con- 
veyance of land to new trustees, or to the persons 
beneficially entitled, are clearly petitions or proceed- 
ings, i.e., applications for relief, order, or direction, 
and cannot therefore be made or entertained by any 
judge or Court of Chancery, except under the order 
or certificate of the board. It was said by the 
Master of the Rolls in the case before cited (a), that 
they must, unless the matter is a mere form (which 
cannot be predicated), readily exercise a judgrnent on 
the matter ; and such seems to be the clear intent of 
the provision, taken in conjunction with the proviso at 
the end, " that it shall not extend to any such {query 
suit?) petition or proceeding in which any person 
shall claim any property, or seek any relief adversely 
to any charity ; " and taken also in connection with a 
subsequent proviso (s. 23) — ** that if it appear to the 
board that the institution of legal proceedings is 
requisite, and that it is desirable under the circum- 
stances thereof that such proceedings should be 
instituted by the Attorney- Q-eneral, they may certify 
the case to him, and thereupon he may institute such 
proceedings." The practical importance of this 
provision may be illustrated by a very recent 
case (i), where in the first instance a decree was 
made against a charity, but the Attorney- General, 
considering that the parties who had refused the 



(a) In re St. QUei Bloomshuoy, 29 L. J., Ch., 660. 

(6) Philpott V. St. Georges Hospital, 5 Jur. N. S., 664. 
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charity were not fitted to do so, himself took the 
case up, and obtained a decree in its favour. 

II. Powers of directing proceedings in Chancery. 

If it appears to the board, either on their own in- 
quiries or reports or by the application of others, 
that any suit or proceeding concerning or relating to 
any charity or the estate or income thereof, would be 
proper or expedient, they may direct or authorise it, 
and, if they think fit, certify it to the Attorney- 
General, for him to prosecute it (ss. 19, 20). As to 
the appointment or removal of any trustee, or " any 
other relief y order, or direction^* relating to any 
charity, the Attorney-General, or any person with 
the authority of the board, may apply for an appli- 
cation to a judge of the Court of Chancery at 
'chambers, or if the gross annual income of the 
charity does not exceed £50, to a judge of a county 
court or of a district court of bankruptcy, or in sudi 
case they may now, on the application of the trustees 
themselves, make order in such cases, provided the 
cases are not of a contentious character, nor raising 
questions of any difficulty ; in that respect their 
jurisdiction resembles that of the Court of Chancery 
under Bomilly's Act or the Trustees' Act. And it is 
expressly provided that they shall not entertain any 
question as to the removal of a trustee, on the ground 
of religious belief — a matter which could ooly be 
determined by the Court of Chancery upon bill or 
information ; and on any such matters the board have 
only to direct litigation in that courts 

Powers of the Boards Adjudication, 

The most important of the powers and provisions 
of the Charitable Trusts Acts are those of the Act of 
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1860, which confers upon the commissionera for the 
first time certain direct administrative powers of 
making orders. 

" An application to a judge of the Court of Chan- 
eery at chambers in cases where the gross annual 
income of the charity exceeds £50, or to a judge of 
the county courts, or of a district court of bank- 
ruptcy where the income does not exceed that 
amount, may be made either by the Attorney- Gene- 
ral or, with the sanction of the board, by any one 
OP more of the trustees or persons administering op 
claiming to administer, or intepested in the chapity, 
op any two op more inhabitants of any papish op place 
within which the charity is administeped or appli- 
cable ; and such judges may make, order, op give any 
pelief, opdep, op dipection, as the case may pequire ;" 
or the board, of their own motion, in cases where the 
income does not exceed £50, or on the application of 
the trustees where it does exceed that sum, may make 
such orders, for the appointment or removal of trustees 
of any charity, or for the removal of any schoolmaster 
OP mistress op othep officep thereof, or for or relating 
to the assurance, transfer, payment, or vesting of any 
peal OP pepsonal estate belonging thereto, or entitling 
the official tpustees of charitable funds, op any othep 
tpustees, to ca31 fop a tpansfep of and to tpansfep any 
stock belonging to such estate, op fop the establish- 
ment of any scheme fop the administration of any 
such charity. 

So that the board have original, independent, qttasi' 
judicial powers, in all cases where the income does not 
exceed £50 ; and on the application of the trustees 
(or the majority of them), in all cases, whatever the 
income; and if in any cases of the latter class, 

4 



122 

trustees (or the majority of them) do not make such 
application, then the board may, on the application of 
one trustee, or one person interested, or any two 
inhabitants, direct an application to a judge of the 
Court of Chancery at chambers. And this in all 
cases where the court would, under Romilly's Act (as 
to which vide ante, p. 104), have jurisdiction to give 
relief, order, or direction ; that is, as to the appoint- 
ment or removal of trustees, the vesting or securing 
of trust property, the administration of the charity, 
the alteration or establishment of a scheme, or, gene- 
rally, in almost any other of those matters in which, 
as shown in this brief exposition, the Court of Chan- 
cery has heretofore exercised its jurisdiction over 
charities, now transferred, most beneficially, to the 
Commissioners of Charities. The great exception 
being that to declare or enforce a trust adversely to a 
trustee (a), the jurisdiction will still remain in the 
Court of Chancery* 



(a) As to which vide RtiaseU v. JacJcson^ 10 Hare, 204, where, 
notwithstanding a deyise in terms absolute, yet, there being an oral 
intimation to one of the devisees that he had confidence, they weuld 
carry out his intentions — which were to further a religious object — 
held evidence of a secret trust in both — and neither of them aUowed 
to e^joy beneficially. 
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16 & 17 Vict. c. 137. 

An Act for the better Administration of Charitable 
Trusts. [20th August, 1853.] 

Whereas it is expedient to provide means for securing 
the due administration of Charitable Trusts, and for the 
more beneficial application of charitahle funds (a) in 
^certain cases : Be it therefore enacted &o. 

1. It shall be lawful for her Majesty and her sue- Her Mar 
cessors, by warrant under the royal sign manual, to jesty em- 
appoiut four commissioners, and also one secretary and powered to 
two inspectors, for the purposes of this Act, {h) and appoint 
upon any vacancy by the death, resignation, or removal Charity 
of any commissioner, secretary, or inspector under this Co™™iS" 
Act, from time to time in like manner to appoint another ^*^^"' J 
person to succeed to such vacancy, and until a fresh j^gpe^^ 
appointment shall be made it shall be lawful for the 
surviving or continuing commissioners, in case of any 
vacancy, to act as if no such vacanov had occurred ; and 
three of the said commissioners shall hold ofS.ce during 
good behaviour; and the fourth, and every secretary 
and inspector to be appointed under this Act, shall hold 
of&ce during the pleasure of her Majesty. * 

(Glauses as to salaries &c., omitted). 

6. The said commissioners to be appointed under this Style of 
Act shall be styled ** The Charity Commissioners for Commis- 
England and Walea,^^ and may have and use a seal for 8ioners,who 
authenticating documents, and such commissioners shall may sit as a 
sit from time to time as a board for carrying this Act Bo*rd- 
into execution; (c) and any two of such commissioners 

(a) The jurisdiction is in aid of, not adverse to, charities. 

(b) By s. 1 of the Acts of 1853 and 1860, those Acts and this 
are to be construed together as one Act, which applies, to any 
of the enactments in either, any of the powers and provisions 
of either of the others capable of sucb application. See for 
example s. 9 of the Act of 1855. 

(c) By the Amending Act of 1855 others may be appointed, 
but the clauses as to those appointments are omitted. And the 
Amending Act of 1855, 18 & 19 Vict. c. 124, contains these 
clauses — 

*' IV. Every act of the board may be sufficiently authenti- 

G 2 
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may form a board, and may exercise all or any of the 
powers conferred on the oommissioners or the board by 
this Act. 

Minutes Sfc.^ of the Board. 

7. The said board shall, by general minutes, from time 
to time prescribe regulations for their proceedings, and 
the proceedings of their inspectors, and concerning the 
form and manner of applications to the said board, and 
the conditions to be performed by applicants, and for the 
guidance of applicants in relation thereto (a), and all such 
general minutes shall be signed by three of the said 
commissioners at the least ; (h) and copies of all such 
general minutes shall be laid before both Houses of Par- 
liament within fourteen days after the making thereof 
if Parliament be sitting, or if Parliament be not sitting, 
then within fourteen days after the next meeting thereof. 

8. The said board shall cause minutes of their pro- 
oeediDgs, and all orders, certihoates, and schemes, made 
or approved by them under this Act, to be entered in. 
books to be provided and kept for such purpose, and all 
such entries shall be signed by their secretary, and all 
copies purporting to be extracted from the books of the 
said board, and to be certified by their secretary, of any 
such minutes, orders, certificates, and schemes entered 
as aforesaid, shall be received as evidence of the pro- 
ceedings to which such minutes shall relate, and of such 
orders, certificates, or schemes, and of the making or 
approval thereof (as the case may require) by the said 
board, without further proof thereof. 



cated by the seal of the commissioners and the signature of their 
secretary, or in his absence of the chief clerk. 

'* V. AH ordei's, certificates, schemes, and other documents 
issued under the seal of the board shall be deemed and taken 
to be the originals, and copies thereof shall be entered in the 
books of the board, and all such entries may be sufficiently 
certified by the signature of the secretary, or in bis absence of 
the chief clerk : every order, certificate, scheme, and other 
document purporting to be sealed with the seal of the board 
shall be received in evidence without further proof ; and any 
writing purporting to be a copy extracted from the said books, 
and to be certified as aforesaid, shall be received in evidence in 
like manner. 

(a) See the minutes already issued in the appendix post, 
(h) See ss. 4 and 5 of the Amending Act, av^ra, which 
make certified copies originals, which in accordance with 14 
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Power of the Board and Inspectors as to Inquiries, 

9. It shall be lawful for the said board from time to Board to 
time, as they in th«ir discretion maj see fit, to examine inquire into 
and inquire into all or any charities in England or condition 
Wales (a), and the nature and objects, adminstration, "^^ ™*" 

management, and results thereof, and the value, condition, "ijgf ™ent 
management, and application of the estates, funds, pro- chanties, 
perty, and income belonging thereto ; and the said board 
may cause examinations and inquiries in relation to the 
matters aforesaid to be made and prosecuted by their 
inspectors, acting together or separately, in such cases 
and at such times as the said board may think fit ; and 
all such inspectors shall from time to time report their 
proceedings to the said board. 

10. The said board may require all trustees or persons Power to 
acting or having any concern in the management or require ac- 
administration of any charity (6), or the estates, funds, connts and 
or property thereof (c), to render to the said board, or statements. 



& 15 Vict. c. 99, 8. 9 will as public documents prove themselves 
upon prodnction. 

(a) As to what are "charities" within the Act, see the 
interpretation clause, jpost s. 66. Of what are so the board 
mast jadge, and must of course make inqairies as to what tbej 
suppose to be so. The mere fact that a party denies a trust for 
a charity will not oust their jurisdiction (see s. 15 and note; ; 
they must try the question in the first instance, and in case of 
resistance it must be decided in Chancery, see s. 14. And 
though the commissioners can only swnmon trustees, &c., they 
can examine any one (s. 12 ; see s. 15) ; which does not, it will be 
observed, prevent them from acquiring such information from 
any other person. 

{b) Governors of chartered charities, &c. 

(c) By s. 6 of the Amendment Act of 1855, this is thus 
expounded and explained : — 

**VI. The board, or any commissioner or inspector, snch 
inspector acting under the authority of the board, may require 
written accounts and statements and answers to inquiries relating 
to any charity, or the property or income thereof, to be rendered 
or made to them respectively by all or any of the following 
persons ; that is to say, 

** Trustees or persons acting or concerned in the administra- 
tion of the charity, its property or income, or in the receipt or 
payment of any monies thereof : 

** Agents of any such trustees or persons : 

'* Depositories of any funds or monies of the charity : 
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to their inspectors, or either of them, accounts and 
statements in writing in relation to such charity, or the 
funds, estates, property, income, or monies thereof, or 
the administration, management, and application thereof, 
and may also require such trustees and persons to return 
answers in writing to any questions or inquiries addressed 
to them hy the direction of the said hoard relating to 
the matters aforesaid. 

11. All officers having the custody of enrolments, 
decrees, reports, records, and other documents relating 
to or concerning any charity (a) shall furnish such 
copies or extracts as shall he required hy the said hoard; 
and every inspector, secretary, and other officer of the 
said hoard for the time heing employed for the purposes 
of this Act shall be at liberty, by the authority and 
under the directions of the board, and subject to such 
regulations as the board may make in that behalf, to 
examine and search the registers and records of every 
court of law and equity (5), and every ecclesiastical 
court, and every public registry and office of records, and 
to take copies of and extracts from any decree or docu- 
ment recorded or registered or deposited therein respec- 
tively, for any purpose contemplated by this Act, without 
fee or other payment in respect thereof. 

12. Any inspector (c) acting under the authority of 



'' Persoss in the beneficial receipt of any funds thereof or of 
any income or stipend therefrom : 

*' Persons having the possession or control of any document 
concerning the charity or any property thereof : 

*'And the board or the commissioner or inspector may 
require the persons rendering or making any such account^ 
statement, or answer to Teiify the same by oath or otherwise, 
and may administer such oath : Provided always, that nothing 
herein contained shall extend to give to the said board or their 
inspectors any power of requiring from any person holding or 
claiming to hold any property whatsoever adversely to any 
charity, or free or discharged from any charitable trust or 
charge, any information, or the production of any deed or 
document whatever, in relation to the property so held or 
claimed adversely, or any charitable trust or charge alleged to 
affect the same." 

(a) Vide s. 9, n. (a). 

(6) As the Probate Court for wills. 

(c) By s. 7 of the Act of 1855, 18 & 19 Vict c. 124, this 
clause is expounded thus : — 

*^ YII. The board or any commissioner or inspector acting as 
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the said board may, by precept under his hand, subject 
to such regulations as the said board may make in that 
behalf, require any person, being a trustee of any 
charity (a) or otherwise acting or having any concern in 
the management or administration of any charity (6), 
or of the estates, funds, or property thereof, or in tl^ 
receipt or payment of the income or monies thereof, or 
deriving any income or stipend therefrom, (c) to attend 
before such inspector {d) for the purpose of being ex- 
amined by him touching or relating to such charity, or 
the eetat^, funds, property, or income thereof (e), at 
any time and place mentioned or appointed by such 
precept, and to bring and produce any deed, paper, 
writing, instrument, or other document, being m the 
custody, possession, or power of such person, and re- 
lating to such charity, or the estates, funds, property, 
or income thereof, and may examine upon oam all 
persons attending in pursuance of such precept, and 
all persons voluntarily attending before him {f\ and 
may administer such oath: Provided always, that no 
person shall be obliged to travel in obedience to any 
such precept more than ten miles from his place of 
abode. 



aforesaid (t. e. under the clause in the amended Act), may 
require all or any such trustees and persons as aforesaid (t. e. 
as described in the previous clauses as in the amended Act 
explained) to attend l^efore them respectively at such times and 
places as may be reasonably appointed, for the purpose of being 
examined in relation to the charity, and to answer such ques- 
tions as may be proposed to them, and to produce upon such 
examination any documents in their custody or power relating 
to the charity or the property thereof, and may examine upon 
oath or otherwise all such persons and all persous voluntarily 
attending, and may administer such oath : Provided always, 
that no person shall be obliged to travel in obedience to any 
such requisition more than ten miles from his place of abode. 

** VIII. All requisitions made under the foregoing authorities 
shall be made respectively by the order of the board, or by 
precept, under the hand of the commissioner or inspector 
making the same." 

{a) See s. 9, n. (o). 

(6) As governors of chartered charities. 

(c) As masters, ministers, &c. 

(rf) See the proviso at the end. 

(c) As bequests or gifts thereto. 

(/) This is very important, especially with reference to s, 9, 
and the provision in s. 15. 
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Persons 13. If any person wilfully give false evidenoe upon 

giving false any examination under this Act, every person so offend- 
evidence ing shall be deemed guilty of a misdemeanor, 
guilty of a 14. If any person from whom the said board, or any 
misde- inspector, is authorised to require any account or state- 
meanor. ment or answers to any questions or inquiries (a), or 
Person whose attendance any inspector is authorised to re- 
refusing to quire (6), shall refuse or wilfully neglect to render to 
render ac- the said board such account or statement (c), or to make 
counts, &c. answers to such questions or inquiries («?), or to attend in 
to be deem- obedience to any lawful precept of any inspector, or to give 
^tfl^ t evidence before him, or shall wilfully alter, destroy, 
of'^S rt!^ withhold, or refuse to produce any deed, paper, writing, 
instrument, or other document which may be lawfully 
required to be produced before any inspector or the said 
board {e) every person so' offending shall be deemed 
and token to have been guilty of a contempt of the high. 
Court of Chancery, and shall be liable to be attached 
and committed by such court on summary application 
by the commissioners to the same, and shall pay the 
costs of and attending such contempt as the said court 
shall direct(f). 
Saving for 15. Proviaed always. That nothing herein contained 



(o) By 8. 9, 10, 12, &c. 

(6) See s. 12. 

(c) B. 10. 

{d) That is shall refuse or wilfully neglect to make answers ; 
but an answer which is evasiye may be considered no answer. — 
See re Bradbury, 23 L. J., C. P. 25. 

(e) s. 10, 12. 

(/) By 8. 9 of the Amended Act, 18 k 19 Vict c, 124, this 
clause is thus amended : 

**IX. Any person refusing or wilfully neglecting to comply 
with any such requisition, or with any order of the board, made 
under the provisions of this Ac^ or the principal Act, or de- 
stroying or withholding any docuttLent required to be produced 
or transmitted by him, shall be taken to be guilty of a contempt 
of the High Court of Chancery, and shall be liable to be attached 
and committed by such Court, on summary application by the 
commissioners to the same Court or to any judge tJiereof^ and 
shall pay such costs attending such contempt as the said Court 
or Judge shall direct : Provided always, that the Court may at 
any time discharge, on such terms as it may deem just, any 
person attached or committed on any such application, or on 
any application made under section fourteen of the prin> 
oipal Act.*' 



»» 
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shall eztead to give to the said board or their inspectors persons 
any ]jower of requiring from any person holding or claiming 
olaiming to hold any property whatsoever adversely to adversely 
any charity {a\ or free or discharged from any chari- *? chari- 
table trust or onarge, any information, or the production "^^ 
of any deed or document whatever in relation to the 
property so held or claimed adversely, or any charitable 
trust or charge alleged to affect the same (6). 

Power of the Board to give direction, 

16. The said board shall receive and consider all Board to 
applications which may be made to them by any trustee entertain 
or other person having any concern in the management or applica- 
administration of any charity (c), for their opinion, advice, *|j>^8 for 
or direction respecting such charity, or the management * .®^ °P^" 
or administration th^teof, or the estete, funds, property, °l°^ "^ 
or income thereof, or the application thereof, or any ques- ^^' 
tion or dispute relating to the same respectively {d\ and, 
if they so think fit, may upon any suon application give 
such opinion or advice as tiiey think expedient («), sub- 
ject to any judicial order or direction which may be 
subsequently made or given by a competent court or 
judge (/) ; and such opinion or advice shall be in 
writing, siened by two or more of the said commis- 
sioners, and sealed with the seal of the said commission: 
and every trustee and other person who shall act upon Persons 
or in accordance with the opinion or advice given by the acting on 
said board shall in respect of so acting be deemed and advice of 
taken, so far as respects his own responsibility, to have bcjrd to be 
acted in accordance with his trust {g\ ana no such ^T™**^' 



fied. 



(a) That is, for his own benefit. 

(6) They may obtain the information from any other person^ 
which shows that they may enteltain questions as to the pro- 
perty so withheld from charities. 

(c) Where the property is vested in any other persons than the 
persons acting in the administration of the funds (s. 48), as 
governors of chartered charities : strangers have no right to apply. 

(d) This embraces any applications as to new schemes for 
the regulation of charities. 

(e) The appUcation being for direction^ the direction is given 
by way of advice: which, as it may be safely followed, has 
practically all the effect of a decree, until reversed in Chancery ; 
under this clause the board may practically frame schemes. 

(/) There being no breach of trust in following the advice, 
the trustees will not have to pay costs. See an instance of 
reversal, Chelmsford Schools case, 24 L. J., Ch. 742. 

{g) Thus, if he have made an application of the trust funds 

a 
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judicial order or direction subsequently made or given 
by any court or judge shall have any such retrospeotiye 
enect as to interfere with or impair the indemnity by 
this Act given to trustees and other persons who have 
acted upon or in accordance with such opinion or advice 
of the said board {a) : Provided always, that nothing 
herein contained shall extend to indemnify any trustee 
or other person for any act done in accordance with the 
opinion or advice of the said board, if such trustee or 
other person have been guilty of any fraud or wilful 
concealment or misrepresentation in obtaining such 
opinion or advice (5). 

Power of Board to direct or delay iuits, 

17. Before any suit, petition, or other proceeding (not 
being an application in any suit or matter actually 
pending) (c) lor obtaining any relief, order, direction (rf), 
concerning or relating to any charity («), or the estate. 



not in accordance with the strict rules of equity or to the cy 
pr^s doctrine. 

(a) Substantially and fairly so ; of course in a court of equity 
no strict or strained interpretation would be placed upon their 
conduct. 

{b) There is a similar exception in Lord St. Leonard's Act^ 
22 & 23 Vict. c. 35, s. 31. Such a protection does not apply 
as to payments or acts for the benefit of the trustees them- 
selves. Foster v. Mc Makon, 11 Ir. Eq. Rep. 287. 

(c) That is, at the time of the application. 

(d) As to get money paid into court under the Trustees' 
Relief Act, 10 & 11 Vict. c. 96, paid out to the trustees of a 
charity and applied thereto. But it has been held that trustees 
may pay money into court under that Act, vjithout the order of 
the board, vide ante^ p. 116. The words are the same as in 
Romilly's Act, as to which vide cmtey p. 104. 

' {e) That is only concerning a charity. The words cannot be 
deemed to restrain proceedings concerning the distribution of 
assets, or the division of an estate in which some charity or 
charities may be partly interested, and as to which questions of 
administration arise as to abatement or otherwise. This is one 
reason why executors or trustees may pay money into court 
under the Trustees' Relief Act, without the sanction of the 
board ; for they do so at the risk of costs if there is no doubt or 
difSculty ; and if there be doubt or difficulty it must arise from 
adverse claims and because of other interests than those of the 
charity being involved. For the same reason the restriction 
cannot apply to applications by executors or trustees under Sir 
G. Turner's Act, 13 & 14 Vict. c. 35, or Lord St. Leonard's Act 
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funds, property, or income thereof (a), shall he oom- any person, 
menced, presented, or taken, hy any person whomsoeyer, except the 
there shall be transmitted by such person to the said Attorney* 
board notice in writing of such proposed snit, petition, ^«^eral» to 
or proceeding (6), and such statement, information, and JjJ *S^^i° 
particulars as may be requisite or proper, or may be •ooaro. 
required from time to time by the saia board, for ex* 
plaining the nature and objects thereof; and the said 
board, if upon consideration of the circumstances they 
80 think fit, may, by an order or certificate signed 
by their secretary, authorise or direct any suit, petition, 
or other proceeaing to be commenced, presented, or 
taken with respect to such charity, either for the objects 
and in the manner specified or mentioned in snch notice, 
or for such other objects, and in such manner and form^ 
and subject to such stipulations or proyisions for securing 
the charity against liability to any costs or expenses, 
and to such other stipulations or proyisions for tne pro- 
tection or benefit of the charity, as the said board may 
think proper (c) ; and such board, if it seem proper to 
them, may by such order or certificate as aforesaid 
require and direct that any proceeding so authorised by 
them in respect of any charity shall oe delayed during 
such period as shall seem proper to and shall oe directed 
by such board [d) ; and eyery such order or certificate 
may be in such form and may contain such statements 
and particulars as such board shall think fit ; and (saye Courts not 
as herein otherwise proyided) («) no suit, petition, to entertain 
or other proceeding for obtaining any such relief, proceedings 
order, or direction as last aforesaid shall be entertained as to ohari- 
or proceeded with by the Court of Chancery, or by any ties, except 
court or judge, except upon and in conformity with an ^pon certi- 
ficate of the 
Board. 

for relief of trustees, 23 & 24 Viet c. 35, s. 2, where such 
applications relate not merely to a charity, bat to the general 
administral^on of an estate, concerning, iiUer o/to, some legacy 
or legacies to a charity. 

(a) Not adverse to the charity ; see the proviso po8t. 

(h) See as to this the general minute, No. iv. post, 

(e) And if the original promoters refuse, the board may by 
s. 20, resort to the At.-Q-. See above as to the nature of such 
application, see s. 28 and s. 32 ; and see the odminiatraHve 
powers of the Board in such cases under Act of 1860, s. 2. 

(d) To afford an opportunity for arrangement, as the court 
sometimes does, in suits instituted by or with the assent of the 
At.-G^. See AU'O. v. Merchant TcUhrs* Companyf 5 L. J., 
Ch. 62. {e) That is, in the next section. 
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order or certificate of the said board : ProTided alwajs, 
that this enactment shall not extend to or affect any 
such petition or proceeding in which any person shaU 
claim any property or seek any relief adversely to any 
charity {a). 
Saving 18. Provided always, That it shall be lawful for her 

for the Majesty's Attorney- (General ex officio to make such 
Attorney- a[)plications, and take and prosecute such proceedings 
General ^jth respect to any charity, m the Court of Chancery or 
a^ing ex otherwise as to him may seem fit, as if this Act had not 
°®°^^' been passed (6), and that nothing in this Act contained 
shall be construed as dispensing with the fiat or allow- 
ance of her Majesty's Attorney-General, with respect to 
any proceeding not being an application under the juris- 
diction created by this Act were such fiat or allowance 
was necessarv before the passing of this Act (c). 
Board may, 1^» Provided also, That where upon any report of any 
npon the ' inspector under this Act {d) or otherwise {e) it appears 
report of an to the said board that any suit, petition, or other pro- 
inspector, ceeding concerning or relating to any charity, or the 
authorise estate, funds, property, or income thereof ( f ), would be 
proceedings proper or expedient, it shall be lawful for the said board 
where no {,y their order to authorise or direct such suit, petition, 
notice has qj, proceeding to be commenced, presented, or taken, 
^n given g^^ ^ ^^^ ^^^1^ directions in relation thereto as the 

««j ^l x^ **id board may think proper ; and thereupon such suit, 
and may m .... "^ j. ^ * i '^j ^ j 

other cases P®""0^> ^^ proceedmg may be commenced, presented, 

cause local ^^ taken accordingly (^), without any such previous 

inquiries notice in writing as hereinbefore mentioned (A) ; and 

by their the said board, before giving any such opinion, advice, 

inspector, or direction upon any such application as aforesaid, or 



(a) That is, free from any trust for his own benefit ; see 
the same proviso, s. 15 and s. 41. 

(6) See 8. 42. Attomey-Qeneral may proceed without rela- 
tors. In re Bedford Charity, 2 Swan. 520. At.-O. v. Ash- 
humham, 1 S. & S. 394. 

(c) As ander Eomilly*s Act, or the Trustees* Act, see 10 
Hare, App. xxzix. 

(d) Vide ante. 

(e) Withont any notice to them, under clause 171 of a soit 
actually being proposed. 

(/) Which may be to recover property from persons claiming 
to hold it adversely to the charity ; for their own benefit. 

{g) If the parties directed decline, the board by next section 
may put the At.-G. in motion. 

{h) s. 17. 
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making any sucli order or certificate after notice to them 
as aforesaid, may, where local inquiry appears to them 
to he requisite, cause such inquiry to he made hy one of 
their inspectors (a) ; and the said board may, in any 
case where they see fit, before acting upon the report of 
any inspector, cause such report to be deposited for local 
inspection, and give notice of the same being so de- 
posited, and consider any statements or objections which 
may be transmitted to them in relation thereto. 

20. In any case in which it shall appear to the said Power for 
board that the institution of legal proceedings is requi- Board to 
site or desirable with respect to any charity, or the certify cer- 
estates, funds, property, or affairs thereof (6), and that **i^ cases 
under the circumstances thereof it is desirable that such ^^^ 
proceedings should be instituted by the Attorney- q^II^' 
General (c), it shall be lawful for the said board, if they 
so think fit, to certify such case, in writing under the 
hand of the secretary of the said board, to her Majesty's 
Attorney-General, together with such statements and 
particulars (if any) as in the opinion of the said board 
may be requisite or proper for the explanation of such 
case (d) ; and thereupon the said Attorney-General, if upon 
consideration of the circumstances he think fit, shall 
institute and prosecute such legal proceedings as he 
shall consider requisite or proper under the circum- 
stances of such case, by information or petition in the 
Court of Chancery, or by application to a judge thereof 
at chambers (e), or to a district court of bankruptcy, or 
county court (f) imder the jurisdiction given by this 
Act (ff). 



(a) See s. 15, which does not preclade inquiries as to adverse 
claims. 

(6) As to recover the property thereof, withheld by persons 
claiming adversely. 

(c) As in PhilpoU v. St, George's ffospitaly 28 L. J., Ch. 
657, where it turned ont that throngh the interests of the 
charity not having been dnly represented, there had been a 
decree against it. 

(d) Not its proof. The ''statements*' would afford or sug- 
gest the means of proof ; and the ''case*' would be of course 
nothing' without them. 

(e) See s. 28. 
(/) See 8. 32. 

Q) So now by the Act of 1860, s. 2, certain direct admini- 
strative powers vested in the commissioners in such cases as 
they might certify to the Attorney-General under this clause. 
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Power of Board to sanction compromises, 

23. (a) If in any case it appear to the trustees or 
persons acting in the administration of any charity that 
any claim or demand or cause of suit {b) against any 
person in relation to such charity (c) may, with advan- 
tage to the charity, or should, under the special circum- 
stances of the case, be compromised or adjusted without 
taking or without continuing any proceedings at law or in 
equity, such trustees or persons may, or the person against 
whom such claim, demand, or cause of suit exists or is 
alleged to exist (^), may, with the consent of the trustees 
or persons acting in the administration of such charity, 
submit to the said board a statement and proposal for 
such compromise or adjustment; and if it appear to the 
said board after such inquiry in relation thereto by one 
of their inspectors, as they may deem requisite, or other- 
wise, that such proposal, eitner with or without any 
modification, is fit and proper, and for the benefit of the 
charity, it shall be lawful for the said board to make 
such order for and in relation to such compromise or 
adjustment as they may think fit; and upon the due 
perforxnance of the terms and conditions of such com- 
promise or adjustment as aforesaid, such agreement shall 
be a final bar to all actions (e), suits, claims, and de- 
mands by or on behalf of the charity concerned therein, 



(a) This section is transposed into what seems its proper 
place. So of the two next sections. 

(6) At law or equity, see the word '* actions " post (c). This 
shows that the scope of the action comprises claims against 
strangers, for claims against trustees would be in equity. 

(c) Either a co-trustee who has committed a breach of trustor 
a party holding property adversely to the charity. The Amend- 
ing Act (s. 31) provides — *'The twenty-third section of the 
principal Act shall extend to authorise a compromise or adjust- 
ment of any claim, demand, or cause of suit agamst any 
charity, or the trustees or administrators thereof, and the order 
of the board in relation thereto, shall have the like effect as in 
the case of any compromise or adjustment for which provision 
is made by the said section,** — which plainly shows that the 
provision of the above section in the principal Act comprise 
adverse claims. 

(d) This again shows that the scope of the action embraces 
adverse claims. 

{e) At law, which would be by trustees against strangers 
holding property adversely. 
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in respect to the cause of aotion, suit, or matter in 
respect to which such compromise or adjustment shall 
have been made. 

Power of Board to sanction dismissals of officers, 

22. («) It shall be lawful for the board, upon proof Commifl- 
to their satisfaction that any schoolmaster or school- aioners to 
mistress (b) or other oflSoer {c) of any charity (d) has authorise 
been negligent in performing ids or her duties, or that trustees to 
he or she is unfit or incompetent to discharge them pro- remove 
perly, either from immoral conduct, age, or any other °™**™* 
cause whatsoever (c), to empower the trustees of such 
charity to remove such schoolmaster or mistress or other 
officer (/), and to charge the salary of his or her succes- 
sors, or any other portion of the revenues of the charity, 
with such retiring pension or allowance, if any, in 
favour of the person so removed, and generally to im- 
pose such conditions as to the said board shall appear 
proper : Provided always, that where there shall be any 
special visitor of the charity, the consent of such visitor, 
in writing under his hand, shall be necessary in order 
to such removal {g), 

[The Act of 1860, s. 13, adds a power for magistrates 
on the certificate of the board, and complaint of the 
trustees, to give summary provisions of school buildings 
and property held over by schoolmasters or officers of 
charities. See the Grammar Schools Act, 3 & 4 Yict. 
c. 77, containing similar provision.] 



(a) These sections (21 and 22) are transposed, so as to put 
them in what appears their proper order with reference to 
subject matter. 

(6) Vide ante, p. 88. 

(o) This includes any officer of a charity other than a preacher 
or minister of a chapel ; chapels and colleges being excepted. 
It would include the master of a hospital. 

{d) See the interpretation clauses and the exceptions, s. 62. 

(e) Which would justify dismissal in most cases, vide ante, 
p. 88. 

(/) They may do so — on their own risk — ^without this 
authority, the object of which is to save them from responsi- 
bility. 

(g) See Whiston v. the Bean of Rochester^ 7 Hare, 532, as to 
the power of the visitor. — The Act of 1860, s. 14 makes a 
further provision for the removal of schoolmasters and mis- 
tresses. See also the Grammar Schools Act, 3 & 4 Yict. c. 77. 
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Power of Board to sanction leases. 

21. (a) If in any case it appear to the trustees or 
persons for the time being acting in the administration 
or management of any charity ffr), or the estates or 
property thereof, that any part oi the charity lands or 
estates may be beneficially let on building, repairing, 
improving, or other leases, or on leases for working 
any mine, or that the digging for or raising of stone, 
clay, gravel, or other minerals, or the cutting of timber, 
would be for the benefit of the charity, or that it would 
be for the benefit of such charity that any new road or 
street should be formed or laid out, or any drains or 
sewers made through any part of the chanty estates, 
or that any new building should be erected, or that any 
existing building should bo repaired, altered, rebuilt, 
or wholly removed, or that any other improvements or 
alterations in the state or condition of the lands or 
estates of such charity should be made (c), it shall be 
lawful for such trustees or persons to lay before the said 
board a statement and proposal in relation to any of the 
matters aforesaid {d) ; and it shall be lawful for the said 
board, if they think that the leases or acts to which the 
statement and proposal relate (with or without modifica- 
tions or alterations) would be beneficial to the charity, 
to make such order under their seal for and in relation 
to the granting of such leases, or the doing of any other 
such acts as aforesaid, and any circumstances connected 
therewith, as they may think fit (£], although such 
leases or acts respectively shall not be authorised or 
permitted by the trust; and the said board, by any such 
order, may authorise the application of any monies or 
funds belonging to the charity for any of the purposes 
or acts aforesaid, and, if necessary, may authorise the 
trustees to raise any sum of money by mortgage of all or 

(a) Transposed with s. 23 t.o put it in its proper plaoe^ with 
reference to the following clauses, m pari maierld, 
{b) See 8. 48. 

(c) Vide aTitCf p. 103. 

(d) See in the Act of 1855 a provision for new schemes as to 
letting. 

(e) And by the Act of 1860, s. 15 the power is to extend to 
the application of any like monies to any other purpose or 
object, which the board shall consider to be beneficial to the 
charity or the estate or the objects thereof, and which shall not 
be inconsistent with the trusts or intentions of the founders. 
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any part of the charity estates ; [provided that com- tion of the 
pulsory proyisions he reserved in every such mortgage charity 
for the payment of the principal money horrowed by funds or 
annual instalments, and for the redemption and re- the raising 
conveyance, of the mortgaged estates, within the period of money on 
of not more than thirty years.] (a). mortage 

Power of Board to authorise sales or exchanges^ 8fc, pvposes. 

24. Upon application to the said board by the trustees Board, 
or persons acting in the administration of any charity, under spe- 
representing to the said board that, under the special cial drcum- 
circumstances of any land belonging to the charity, a stances, 
sale or exchange of such land can be effected on such may autho- 
terms as to increase the income of the charity, or would ™® ^® ®' 
otherwise be advantageous to the charity, such board ©J^hange 
may, if they think fit, inquire into such circum- o'c^*^^*y 
stances (6), and if after inquiry they are satisfied that ^*^^" 
the preposed sale or exchange will be advantageous to 
the charity, mAj authorise the sale or exchange, and 
give such directions in relation thereto, and for securing 
the due investment of the money arising from any such 
sale, or by way of equality of exchange for the benefit 
of the charity, as they may think fit (e). 

(a) The Act of 1855 provides (s. 30) — " So much of section 
twenty-one of tbe principal Act as requires a compulsory pro- 
vision to be inserted in every mortgage for the payment of the 
principal money borrowed by annual instalments, and for the 
redemption and reconyeyance of the mortgaged estates within 
the period of not more than thirty years, is hereby repealed ; 
but the board authorising any mortgage to be made of any 
charity estate shall make such provisions, by tbe same or any 
ol^er order, as to them may seem necessary, for directing the 
trustees or persons administering the charity to discbarge tbe 
principal debt or any part thereof by such yearly or other in- 
stalments within thirty years from the date of the security, as 
to the said board may seem fit, or to form an accumulation or 
sinking fund out of the income of the charity for discharging the 
principid debt or any portion thereof within the same period, 
and shall give directions as to the investment and accumulation 
of such fund, and the trustees for the time being, or i)ersons 
administering the charity, shall carry such order into effect. 

(6) By an inspector, if convenient. 

(c) See the Act of 1855. 

Application of Trust Property. — Testator devised a house 
to trustees in trust for, and appointed the same to the use of, 
a female charity school. The premises became in lapse of time 
ruinous, and not suited for the purpose of a female school, but 
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Leases, 26* ^^^ leases, sales, exohanffes, and other trans- 

sales, &e. actions authorised by such boara under the powers of 
autiiorised this Act shall have the like effect and validity as if they 
by the bad been authorised or directed by the express terms of 
Board to be the trust affecting the charity. 

Tslid. 25. The said board shall have authority, upon such 

Board may application as aforesaid (a) to authorise the sale to the 
authorise owners of the land charged therewith of any rentcharge, 
the re- annuity, or other periodidal payment charged upon luid 
demption and payable to or for the benefit of any charity, or 
of rent- applicable to charitable purposes, upon such terms and 
charges. conditions as they may deem beneficial to the charity, 
and to give such airections for securing the due invest- 
ment of the money arising from such sale for the benefit 
of the charity, or for securing the due application thereof 
to such charitable purposes, as they may think fit ; and 
in like manner the trustees of any charity, with the 
consent of the board, may purchase any rentcharge or 
other yearly payment to which the charity estate is or 
shall be liable. 

Power of Board to sanction purchases of land. 

Trustees of 27. Where any land shall be required for the erection 
charities or construction of any house or building with or without 
enabled to garden, playground, or other appurtenances, for the 
purchase purposes of any charity, [and the trustees of the charity 
sit^ for shall be legally authorised to purchase and hold sucn 
building |^^^ ^jj-j^ ^^^ j^y reason of the disability of any person 

own- jiaving an estate or interest in such land, or of any 
era, under ° . » •' 



were valuable for commercial purposes. There was no fond for 
' repairing the house. Upon a petition presented by the trustees, 
under the 52 Geo. III. o. 101, the court refused to refer it to 
the master to inquire whether it would be for the benefit of the 
charity to sell the house, but granted a reference whether it 
would be for its benefit to let the house, and apply the rent in 
procuring a suitable place for carrying on the schooL — He the 
Suir Island Female Charity School f 3 J. & L. 171. 

(a) See s. 24. 

{b) Under their trust. There is no disability in law except 
as to corporations. See the Act of Geo. II., which excepts 
purchases for charitable uses. Therefore in the Amending Act 
these words are to be omitted, and it is enacted that ** incor- 
porated trustees of any charity shall be competent to purchase 
and hold lands for the purposes mentioned in the same section 
without licence in Mortmain," alluding to the statute of 
7 & 8 Will. III. c. 37. 
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defect in title thereto (a), a yalid and perfect assurance disability, 
of the same land cannot be made to the trustees of the &c., accord- 
charity, with the sanction of the said board (6) (such ing to the 
sanction to be certified under the hand of their secre- proyisions 
tary), to take and purchase such land according to the o^ Lands 
provisions of " The Lands Clauses Consolidation Act, Clauaee 
1845" (c); and for that purpose all the clauses and ^°°»^*^^*- 
proyisions of the last-mentioned Act with respect to the lojr ^^ 
purchase of lands by agreement (c?), and with respect to 
the purchase money or compensation coming to parties 
having limited interests (c), or prevented from treat- 



(a) Such as would prevent a conrt of equity from forcing the 
estate on an unwilling purchaser. PeU v. De WirUeVy 27 
L. J., Ch. 230 ; Ashton v. Wood, 3 Smale & Giff. 436. 

(6) Such sanction is not necessary to the purchase in the 
class of cases supposed ; but this clause provides farther facili- 
ties than by law were before afforded to remove difficulties and 
cure defects of title ; and when this clause is to be applied, the 
sanction of the board is necessary. 

(c) See L<yrd Orosvenot v. Hampstead Junction Railway 
Company, 1 De Gtex & J. 446 ; purchase of land by a charity 
to build upon. See as to taking lands of a rectory, Ex parte 
Jiector of Bredicoty 17 L. J., Oh. 414 ; In re Leeds Railway 
Company, 19 L. J., Ch. 329. As to purchase from a dean 
and chapter, eee Ex parte Dean ofGloster, 19 L. J., Ch. 400 ; 
£x paHe Ward, 17 L. J., Ch. 249 ; 2 De Gtex. v. Smale, 10. 
As to purchase of estate of lunatic, see In re Taylor, 1 Mac, 
y. 320. As to purchase from a vicar, see Ex parte Vicar of 
E, Derham, 21 L. J., Ch. 477. 

(d) The purchase not being compulsory, as in the case of a 
railway company, of course there is no necessity for the power 
of arbitration and assessment of compensation. See In re 
PerJda Estate, 1 Sm. & Cif. 5. Neither is it necessary to 
resort to the Court of Chancery, as to the investment of the 
proceeds in the case of purchase from a charity, which can be 
authorised by the commissioners under other powers and pro- 
yisions of the Act by analogy to the jurisdiction of Chancery in 
authorising sales of trust estates. In re Carrtm Estate, 19 L. 
J., Ch. 376. 

(e) As to the practice under the Act in cases of purchases 
from tenants for life, see Ex parte HoUick, 16 L. J., Ch. 71 ; 
In re Lancashire Railway Company, 19 L. J., Ch. 56. It 
should seem, however, that it would be within the power of the 
commissioners to accept such title as they think sufficient and 
satis&ctory, coupled with s. 16, as to their power of restraining 
any application to Chancery, so far as the interests of the charity 
are alone concerned, and in that view the above provision is in 
their aid, and enables them to have recourse to the machinery 
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ing (a), or not making a title, and also with respect 
to conveyances of lands (b), so far as the same clauses 
and provisions respectively are applicable to the cases 
contemplated by this provision (c), shall be incorporated 
in this Act ; and in all cases contemplated by this pro- 
vision, the expression '* the Special Act," used in the 
said clauses and provisions of the said '^ Lands Clauses 
Consolidation Act*' shall be construed to mean this Act ; 
and the expression 'Hhe promoters of the undertaking," 
used in the same clauses and provisions, shall be con- 
strued to mean the trustees of the charity in question. 

Jurisdiction in Chancery in cases above thirty pounds. 

In eases of 28. Where the appointment or removal of any 
chanties, trustee (rf), or any other relief, order, or direction relat- 
the incomes ing to any charity {e) of which the gross annual income for 

^^ T^oA/ *^® ^^^ being exceeds thirty pounds (/), shall be con- 
exceed OOlmf 

of the Land Clauses Act in cases which they deem subject 
to doubt and difficulty. The enactment is not compulsory. 
G^e Commissioners of Charities, however, are in a different 
position from that of a railway company, only as regards the 
interests of the charity ; and the scope of the provisions of the 
lAnds Clauses Act bear reference to the protection of the inte- 
rests of the paiiies entitled to the estate purchased by the 
charity. The course in such cases is payment of the purchase 
money into the bank, where it awaits the order of the court on 
the petition of the parties interested. Ex parte ThurstoUf 
17 L. J., Ch. 167 ; J(me8 v. Leaia, 19 L. J., Ch. 163 ; 
2 Mac. & G. 163; ExpaHe Barboraugh, 23 L. J., Ch. 210. 

(a) Vide p. 139, n. (a). 

(h) Vide p. 139, n. (6). 

(c) Vide p. 139, n. (d). 

(d) See the Trustees Acts 1850 and 1855, vide ante. There 
is no express provision in the Charitable Trusts Act as to 
appointment of trustees ; the subject is left to the jurisdiction, 
of the Court of Chancery, in general, or under those Acts, con- 
trolled by the provision empowering the Charity Board to re- 
strain application to the court (s. 17), and to give advice and 
direction, and by this clause. 

(e) These are the most general words which could be adopted 
(see Romilly^s Act) ; they comprise every possible case, and 
include making of new schemes (s. 36) ; and in all those cases 
in which by s. 17 no application can be made to the court 
without the sanction of the board. There is by this clause a 
special jurisdiction created in cases above £30, viz., a juris- 
diction at chambers in Chancery. 

(/) To be determined by the board for that purpose, vide 



Jurisdiction in Chancery. 141 

sidered desirable (a), and Buoh appointment, remoyal, Master of 
or other relief, order, or direction might now be made Rolls and 
or given by the Court of Chancer^, in respect either of Vice-Chan- 
its ordinary or its special or statutiiry jurisdiction, or by cellors, 
the Lord Chancellor intrusted with the care and com- ^P^^^ appli- 
mitment of the custody of lunatics, it shall be lawful cations to 
for any person authorised in this behalf by the order or JJl®™ ?* 
certificate of the said board (6), or for the Attorney- + J™ g Tv- 
General (c), to make application (without any informa- ^^^^ jxiris- 
tion, bill, or petition,) to the Master of the Rolls or one (jigtion ^s 
of the Vice-chancellors sitting at chambers, for such ^]^q Court 
order, direction, or relief as the nature of the case may of Chancery 
require (d) ; and the Master of the Rolls or the Vice- or Lord 
Chancellor, to whom any such order shall be made, shall Chancellor 
and may proceed upon and dispose of such application now has 
in chambers, save where he may think fit otherwise to npon in- 
direct («), and shall and may have and exercise there- formation, 
upon all such jurisdiction, power, and authority, and Re- 
make such orders and give such directions in relation 
to the matter of such application, as might now be exer- 
cised, made, or given by the Court of Chancery or b^ 
the Lord Chancellor intrusted as aforesaid, in a suit 
regularly instituted, or upon petition, as the case may 
require ; and the Master of the Rolls and Vice-chancel- 
lors respectively shall, in relation to such applications 
as aforesaid, and the proceeding thereon (subject to any 
rules which may be made by the Lord Chancellor, with 
the advice and consent of them or any two of them,) have 
all such powers of directing matters to be heard in open 
court, and of ordering what matters shall be heard and 
investigated by themselves and their chief clerks respec- 
tively, and such other powers and authorities as by the 



Act of 1860, s. 2 and s. 11, making the limit to £50, and giving 
the commissioners power to make orders. 

(a) By the trustees and the hoard. If the board do not 
think so, they will not give a certificate. 

(6) Sees. 17. 

(c) Withovi such order, s. 19. 

(d) Which no doubt practically will be indicated by the board, 
or their opinion on which will appear to the judge by the cir- 
cumstances of the application. The board are supposed to have 
considered the matter, and formed an opinion that certain relief, 
order, or direction is desirable. Vide supra. 

(e) As that it shall be heard in court, or referred to the chief 
clerk for inquiry. But see Act of 1860, s. 2, giving the com- 
missioners direct powei'S of making orders in such cases. 
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15 & 16 Act of the last session of Parliament, chapter eighty (a), 
Vict. c. 80. are Tested in or authorised to be exercised by them at 
chambers, and the provisions of the said Act applicable 
to orders made by the Master of the Rolls or any of the 
Vice-chancellors at chambers (6) shall extend to all 
orders so made under this Act : Provided always, that, 
save as may be otherwise provided by any rules to be 
made by the Lord Chancellor, with such advice and con- 
sent as aforesaid (c), the determinations of the Master 
of the Bolls and Vice-Chancellors respectively upon and 
in relation to such applications as aforesaid shall not be 
subject to appeal in any case where the gross annual income 
of tne charity does not exceed one hundred pounds {d) : 
Provided also, that it shall be lawful for the Master of tne 
EoUs or any Vice- Chancellor, where, under the circum- 
stances of any application as aforesaid, he may so see fit, 
to direct that for obtaiuing the relief, order or direction 
sought for by such application, an information, bill, or 
petition, as the case may require (e), shall be filed or 
presented and prosecuted as now by law required, and 
to abstain from further proceeding on such application. 
Provision 29. The jurisdiction created and given by this Act to 
B& to chari- the Master of the Rolls and the Vice-Chancellors sitting 
ties within in chambers, upon any application to them respectively 
toe juris- ag aforesaid (/), shall extend concurrently to and may 
dLction of ^g exercised by the Chancellor of the Duchy and county 
of Ch^ Palatine of Lancaster, and the Vice- Chancellor of the 
of the ^^ sanie county Palatine respectively for the time being (^), 



County Pa- ^^ *° every charity within the jurisdiction of the 
latine of ^^ Chancery of the said county palatine, whose 



ourt 
gross 



Lancaster. 



(a) The Chancery Procedure Amendment Act. 

(6) Including provision as to appeal; as to which see the next 
proviso. 

(c) Vide Appendix. 

{d) See Act of 1860 as to orders of commissioners in such 
cases, and appeal thereupon. 

(e) The jurisdiction under Romilly's Act is discretionary. 
Ex parte Rees, 3 Vesey & Beames, 11, and only extends to 
clear cases of mere breach of trust. So, under the Trustees' Act 
or Tumer^is Act. To declare a trust, or a right adverse thereto, 
there must be a bill or information ; Hutchinson v. Stephens, 
6 Sim. 498 ; Waltm v. Nerry, 6 Simon, 328. 

(/) By the preceding section, 28. 

ig) Who may obtain the direction and advice of the court by 
special case under Sir G. Turner's Act, vide ante. See Temple 
V. The Ecd. Com., 23 L. J., Ch. 673 ; 3 De Gfex M. & G. 418. 
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annual income for the time being exceeds thirty pounds (a), 
upon application being made U> such Chancellor or Vice- 
Chancellor respectively ; and it shall be lawful for the 
Chancellor of the said duohj and county palatine, with 
the concurrence of the Vice-chancellor of the same 
county palatine, from time to time to make and issue 
any rules and orders for regulating the modes of pro- 
ceeding, and the fees to be taken in respect of proceed- 
ings under this Act. 

30. Provided always. That the provisions of this Act ProTisionB 
applicable to any charity the gross annual income as to chari- 
whereof exceeds thirty pounds shall extend to any ties ezoeed- 
charity established or administered or applicable to or "*S SOi. per 
for objects or purposes within the City of London, the *^J^^^ ^ 
gross annual income whereof does not exceed thirty ®l -^ • 
pounds, in like manner as if such income exceeded that Lnndon^nS 
amount. exceeding 

31. It shall be lawful for the Lord Chancellor, with 30/.^^ 
the advice and consent of the Master of the Rolls and -^^^ Chan- 
Vice-Chancellors, or any two of them, to make and issue q^Wq^ ^^j^ 
eeneral rules and orders (&), for regulating the mode and ^\^q advice 
form of applications at the chambers of the Master of the of Master 
Bolls and Vice- Chancellors respectively under this Act, of the Rolls 
and the proceedings thereon, and for determining in and Vioe- 
what cases and under what conditions and restrictions Chancel- 
the determinations of the Master of the Rolls and Vice- lors, or two 
Chancellors respectively upon or in relation to such of them, to 
applications shall be subject to appeal, and the fees and ™*^® 8^"^®" 
allowances to solicitors of the Court of Chancery, and the ™^ orders, 
fees to be payable in money or by stamps to the officers 

of the said court in respect of such applications and pro- 
oeedings thereon ; and saoh rules and orders may from 
time to time be varied by the like authority, and all 
such rules and orders shall be deemed general orders of 
the said court. 

Jurisdiction in cases not above thirty pounds, 

32. Where any charity of which the gross annual District 

income for the time being does not exceed thirty pounds (c) courts of 

shall be established or administered or be applicable bankruptcy 

and county 

(a) Fifty. See Act of 1860, s. 2. 

(h) Vide Appendix, post. 

\c) Fifty. See Act of 1860, s. 2, giving the board power to 
make orders in such cases. The amount is to be determined by 
the board for this purpose. 
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courts to wholly or partially (a) to or for objects or purposes 
have juris- within the aistrict, or any (6) two or more of the distaicts 
diction in of any (c) district court of bankruptcy or of any county 
cases of court or courts holden under the Act of the session holden 
charities in the ninth and tenth years of the reign of Her Majesty, 
the ^!^™f 8 chapter ninety-five, and the appointment or removal of 
of which do ajjy trustee, or any other relief, order, or direction what- 
80? ^f^ 8oe\er conceminc such charity (rf) shall be considered 
tai^^ desirable (c), and such appointment or removal, or other 
relief, order, or direction, (/), might now be made or given 
by the Court of Chancery in respect either of its ordin- 
ary or its special or statutory jurisdiction -{g) or by the 
Lord Chancellor intrusted with the care and commitment 
of the custody of lunatics, it shall be lawful for any 
person authorised in this behalf by the order or certifi- 
cate of the said board (A), or for the Attorney-General, 
to make application to such district or county court, or, 
as the case may be, to any one of such district or county 
courts, for such order, direction, or relief as the nature 
of the case may require {i) ; and such district or county 
court shall entertain such application, and shall hear the 



(a) The charity, &c., or the persons entitled to the benefits 
of itf may, as in pai-ochial charities, be partly in one district 
and partly in another. 

(6) The county courts have jurisdiction in cases of legacies or 
bequests of residues. Peara v. WiUon, 6 Exch. 833, 20 L. 
J., Ex. 881 : so that in cases under £50 the county court 
judge may adjudge a legacy to a charity, and also administer it. 

(c) Vide same words, s. 28. They include the making of 
new schemes, s. 30. 

{d) The same words as in Ronully's Act, as to which vide 
Treatise, p. 104. 

(e) In the opinion of the board, who otherwise will not 
allow of an application, see s. 17 and the subsequent part of this 
clause. Cnder Eomilly's Act, Turner's Act, the Trustees' Act, or 
by bill or information. But if the money is in court under the 
Trustee Relief Act, there may be an application to Chancery 
without the sanction of the board. Vide ante p. 116. 

(/) Vide 8. 17. If necessary, the board may direct an appli* 
cation to the Court of Chancery, s. 35. These sections are 
enabling, not restraining. 

{g) WithoiU such sanction. See s. 18. 

iji) The nature of which will be indicated by the board. See 
8. 28. It is not said that the order is to be conclusive, or with 
what power of appeal. See s. 36. 

(t) Accordingly, in the West Moulsey charities, the county 
court of Snn-ey appointed the rector and churchwardens tmS' 
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matter in open court, and shall give such relief, and 
make such orders and directions in relation to the matter 
of such application, as might now he made or giyen hy 
the Court of Chancery or by the Lord-Chancellor, 
intrusted as aforesaid, in a suit regularly instituted, or 
upon petition, as the case may require (a) ; and the clerk 
of such county court shall transmit a copy of such 
order or direction to the office in London of the registrar 
of county courts judgments, to be there enrolled : Pro- 
vided always, that no judge of any district or county 
court shall be authorised to vary any decree, order, or 
direction of the Court of Chancery, or of any judge 
thereof, or to make or give any order or direction incon- 
sistent or conflictiDg with any such decree, order, or 
direction : provided also, that where two or more dis- 
trict or county courts shall have concurrent juris- 
diction with respect to any charity under this Act, no 
application in respect of such charity shall be made to or 
entertained by more than one of such district or county 
courts at the same time. 

33. The jurisdiction hereby created and conferred on IJop^ty sit- 
the county courts with respect to any charity shall not *^°8 for 
be exercised by any deputy or other person who may for ®°™y 
the time being be appointed to sit and shall be sitting ^JJ ^^J^^ 
for any such judge. ^j^^ .^ria- 

34. Where two or more district courts of bankruptcy Miction. 
or countj courts shall concurrently have jurisdiction wyj^j^^^o 
under this Act with respect to any charity, it shall be ^^ ^^^ 
lawful for the said board (6) to or&er to which of such Q^yy^xA have 
courts any application with respect to such charity shall concnrrent 
be made ; and every such order shall be conclusive as jurisdic- 
to the jurisdiction with respect to the application tion, Board 
referred to in such order. to direct to 

which court applications shall be made. 



tees. The jurisdiction of the county courts under this dause is 
especially suited to parochial charities, or in cases of alms- 
houses or other charities for the relief of the poor, sick or aged, 
requiring speedy relief, as in the case of tbe Rugby charity 
trustees, 9 D. & R. 214, where aged claimants on an almshouse 
fimd at an advanced age applied for increased payments, and the 
most sammary application to Chancery would have been too tardy. 

(a) Vide Treatise, arUe^ p. 104. 

(6) On any application by letter under s. 17 for advice and 
direction, or by letter from any person olaimiog the benefit of 
the charity, vide p. 112. 
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Board may 35. It shall be lawfal for the said board (a) to direct 

direct cases that any application as to any charity within the juris- 

within the diction of any district oonrt of bankruptcy or county 

jurisdictioii court (b) shall be made before a iudge of the Court of 

Ota distnct djanoery, or as to any charity within the jurisdiction of 

^^ rtTto be ^^® Court of Chancery of the county palatine of Lancaster, 

taken either before the Chancellor or the Vice-Chancellor of 

before a ^^^ same county palatine, or before a judge of the High 

judge of the Court of Chancery, according to the proTisions herein 

Court of contained applicable to a chanty the gross annual income 

Chancery whereof exceeds thirty pounds (c), and in such case such 

in the first application shall be made and may be heard and deter- 

instance. mined accordingly, in like manner as if the gross annual 

income of such charity exceeded thirty pounds {d) ; and 

upon the production of the order or certificate containing 

such directions or of a copy thereof (e), the application 

with respect to which such order or certificate shall have 

been made shall not be entertained or proceeded with by 

such district or county court. 

No order of 36. Whenever any order or decision is made by any 

district or district court of bankruptcy or county court for the 

county appointment or removal of any trustee of any charity, 

court for q^ approving of any scheme for regulating or directing 

the appoint- the administration of any charity, or the estate, funds, 

ment or property, or income thereof (/), a copy of every such 

(a) On any application for advice or direction under s. 17. 

(6) S. 32. The limit is now £50, Act of 18t50 s. 11. By 
8. 2 of that Act the board may determine such cases themselves, 
on the application only of certain persons mentioned in s. 43 of 
this Act. 

(c) Fifty. Act of 1860 s. 11, 12. 

{d) Fifty, vide suprd. See now Act of 1860 s. 2, power for 
the board to determine such cases themselves. 

(e) Before judgment, or after ; for proceedings after judg- 
ment would be upon the application, and the juc^;ment cannot 
be proceeded upon until confirmed. See next section. 

(/) Only in those two classes of cases. Therefore in all 
others there is no direct provision that the order must be con- 
firmed by the board. But see s. 85. And the board have a 
general power to direct applications to the Court of Chancery, 
and that court could of course reverse the order, under its 
supreme general jurisdiction. It is not said that the order of 
the county court judges is ever to be conclusive (s. 82) ; nor on 
the other hand is there (save under the clause) any appeal to 
the boardf though the board under s. 35 may remit an order 
for reconsideration. See s. 38. But see s. 39, that there is to 
an appeal. 
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order or decision shall immediately upon the making trustees or 
thereof be delivered or transmitted by the deputy regis- approval of 
trar of such district court, or by the clerk of the county * scheme to 
court, as the case may be, together with all requisite be valid 
particulars, to the said board, for the purpose of being ^ ^ ^^' 
considered by them ; and no such order or decision shaU -J^^ ^ 
be yalid or effectual until the same shall haye been 
approved by the said board, such approval to be testified 
by a certificate in writing, signed by the secretary of the 
said board, and no such approval shall issue from the 
said board until one calendar month shall have elapsed 
after the receipt by the board of such copy and par- 
ticulars. 

37. In case any such order or decision as last afore- Board, if 
said {a) of any district court of bankruptcy or county dissatisfied 
court shall not be approved by the said board, it shall ^*h ^^^ 
be lawful for such board to remit the same for recon- ^J^\^ 
sideration and decision by such district or county court, *"**™' o' 
with such remarks and recommendations thereon (if any) ^JJ^mav 
as shall seem fit and expedient to such board (6), or, in j-emit the 
the discretion of the board, to order and direct that the ^^^^^ f^p 
subject matter to which such order or decision relates, re-oonside- 
together with such order or decision, shall be submit- ration, or 
ted to the consideration and decision of a judge of the may trans- 
Court of Chancery (c), and in such last-mentioned fer the 
case {d) no further proceedings shall be had or taken in matter to a 
the district or county court with respect to the matter jidge of the 
in question ; and in case the order or decision of the ^^^ °^ 
district or county court, on the reconsideration of any Chancery. 
order or decision so remitted for reconsideration, be dis- 
approved as aforesaid by the said board, such board shall 
refer such orders and aecisions, and ihQ subiect matter 
thereof, to a judge of the Court of Chancery (e), or as to 
any charity within the jurisdiction of the court of 
Chancery of the county palatine of Lancaster, either 



(a) See s. 36. That is only as to the matters there men- 
tioned, vide swprdk. 

{b) The county court judge must thereupon alter his judg- 
ment. See end of clause. 

{e) This they might do without the power of this clause, 
which was required and intended to give the aUemative, 

{d) Or if the parties authorised to apply under s. 43 shall 
apply to the board to determine the matter, they can now do 
80 under the Act of 1860 s. 3. 

(e) At chambers. See s. 28. 

H 2 
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to the Chancellor or the Yice-Chanoellor of the same 
ooimt7j)alatine, or to a judge of the High Court of 
Chancery ; and where any order or decision is referred 
to a judge of the Court of Chancery, or of the Court of 
Chancery of the said county palatine of Lancaster, under 
this provision, such judge shall have and exercise all 
such jurisdiction, power, and authority in relation 
thereto (a) as in the case of a charity the gross annual 
income whereof exceeds thirty pounds (i), and may make 
such order in relation to tne matter of such order or 
decision as to him may seem proper. 
How orders 38. Subject to any orders to be made by the Lord 
of district Chancellor as herein-after mentioned (e), and to the 
or county other provisions of this Act, all proceedings to be taken 
^Y* in any district court of bankruptcy or county court, and 

A t ?^ 1^ ^ orders and directions to be made or given by any 
f Md ^^^^ district court or county 6ourt by virtue of the juris- 
diction hereby created and conferred on such court (rf), 
shall respectively be subject to the same rules and 
regulations («), and have the same effect, and be regis- 
tered, enforced, and executed in the same maimer, as 
the other proceedings, orders, judgments, and direc- 
tions of the same court under its ordinary jurisdiction (/), 
and it shall be lawful for any such district court, or for 



(a) That is at chambers, s. 28. 
{b) Fifty. See Act of 1860, s. 10. 
{c) See 8. 45. 

(d) To frame schemes, remove tmstees^ or any relief, order, 
and direction, as onder ilomilly's Ad, vide ante s. 32, and 
Treatise, p. 104. 

(e) As to appeal and otherwise. As to appeals, however, 
see s. 79, County Courts Act. It is difficult to apply this pro- 
vision so as to give an appeal to the Court of Chancery in cases ; 
reading that clause and this in connection with s. 20, giving 
the board a general power to direct applications to Chancery, 
and s. 16 enabling them to restrain any application. 

(/) The orders of the county court under its ordinary juris- 
diction are either for payment of money or delivery of possession 
of premises ; the former are enforced by execution as judgments 
in the superior courts, 9 & 10 Vict. c. 95 s. 94, which the clerk 
must issue on requisition ; and if he does not, the judge him- 
self will order. Davis v. Rugby, 15 Jur. 1159. A verbal 
order for payment of money suffices. Egg v. MouLe, 5 Bx. 918. 
The order for delivery of possession of premises the bailiff 
executes (s. 122) : but when parties have obtained unsatisfied 
judgments (s. 98), they may apply for a summons ; and if the 
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any county ooort, with the consent of the board (a), to 
rescind or vary any order which shall have been previ- 
ously made by such court, without prejudice to any Act 
or matter in the meantime done under such order ; and 
for executing and putting in force any order to be made 
by any countv court under this Act, every judge of any 
such court ^all and may have and exercise all such 
powers as by the Act of the session holden in the ninth 
and tenth years of Her Majesty, chapter ninety-five, are 
given for enforcing the payment of any debts, damages, 
or costs under the said Act. 

39. Where any person authorised to make any appli- Appeal, 
cation under this Act (b), (other than Her Majesty's 
Attorney-General acting ex officio^) (c) or any other per- 
son who may have been made a party to any proceeding 
upon any application under this Act (cQ, is aggrieved by 
or dissatisfied with any order made by any district 
court of bankruptcy or county court upon any such 
application, or any proceeding thereon, he may, within 
one calendar month after the making of such order, give 
notice in writing to the said court, and also to the said 
board (e), that he is desirous to appeal against the same ; 
and if the said board think it reasonable and proper that 
such appeal should be entertained, and give a certificate 
to that effect (^}, such district or county court shall suspend 
any proceedings upon the order appealed against during 
such time as the circumstances may require (g) ; and the 
said board, if they so think fit, may require the person 
giving any such notice of appeal to become bound with two 



party sammoned shall not attend, and shaU not allege a sof- 
ficient excuse for not attending, or shall, if attending, refase to 
be sworn, or to disclose his means of satisfying, &;c. , or shall not 
make answer to the satisfaction of the judge, he may be com- 
mitted for forty days (s. 99 Ex paHe Weal 10 Com. B. 57). 
And this provision appears applicable to every case that may 
arise. 

(a) S. 37. 

(b) See 8. 32. 
(e) S. 20. 

(d) That is either as the party against whom it was made, or 
for whose supposed benefit it was made, as one of the parties 
entitled to share the benefits of the charity. 

(e) S. 17. 

(/) S. 17, and see note (a), p. 160. 

{g) To enable the party to complete the securities required by 
the next provision in the clause. 
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sufficient sureties (a), to be approved by the deputy 
registrar of such district court, or by the clerk of the 
county court, as the case may be, to the treasurers of the 
said courts respectively, or such other person as the said 
board may see fit, in such sum as to the said board shall 
seem reasonable, to pay such costs of the proceedings on 
the appeal as shall be ordered to be paid by such appel- 
lant, and also (if the said board so think £t) to indemnify 
the charity against the costs and expenses of or attend- 
ing such appeal ; and every bond executed under this 
provision shall be exempt from stamp duty : Provided 
always, that it shall be lawful for Her Majesty's Attorney 
General (acting ex officio) y at any time within three 
calendar months after the making of any order by a dis- 
trict court or county court under this Act, to lodge and 
commence and prosecute an appeal against such order, 
without giving any such notice or becoming bound as 
aforesaid, and every such last-mentioned appeal shall 
thereupon be allowed by the order of such district or 
county court, and shall have such other effect as any 
other appeal under this Act (6). 

Jurisdiction in cases not above 50/. Appeal, 

Proceed- 40. Where any order allowing an appeal has been 

ir.gs on made as aforesaid (c), the person thereby allowed to 
appeal. appeal shall within three calendar months ((^) present 
a petition to the Court of Chancery, setting forth the 
order appealed against, and the order allowing such 
appeal, and praying such relief as the case may 
require; and upon the hearing of such petition the 
court may confirm, vary, or reverse the order appealed 
against, or may remit such order to the district Court 
of Bankruptcy or County Court by which the same was 
made, with or without any declaration or directions of 
the Court of Chancery in relation thereto, or may pro- 
ceed in relation to the charity to which such order 
relates as in the case of an application under this Act (e) 



(a) The board will direct vn what time. And they may make 
the bond or condition precedent to their order allowing an 
appeal. 

(6) In suspending execution, &c. 

(c) See the previous section. 

(d) From the order ^ which may be made conditional upon 
the security, varying the scheme, altering the apportionment, &c. 

(e) That is, may hear it at chambers, s. 28. 
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to a judge of the Court of ChaDoerj at Chambers (a), 
and any judge of such court sitting at chambers or in 
^ open court may make or give any such orders or direc- 
' tions in relation to the matter of such order as he may 
see fit, or the court may make such other order in rela- 
tion to the matter of any such appeal as to the court 
may seem iust (5), and as might be made in the case of 
a suit regularly instituted, or a petition, as the case may 
require ; and in case the party allowed to appeal do 
not within such three calendar montibs present such peti- 
tion of appeal, the order against which such appeal was 
allowed shall be final ; and in case any costs adjudged Bond to 
on any such appeal to be paid by the party allowed to prosecute 
appeal be not paid, such bond as aforesaid may be put appeal may 
in suit, and the money to be recovered on every such be put in 
bond shall be applied to indemnify the charity estate suit. 
or the person damnified, or otherwise in such manner as 
the justice of the case may require, and the court or 
judge by whom such appeal may have been heard shall 
thiokifit. 

Special Jurisdictions : Provision as to Adverse Claims. 

41. Provided always, That no judge of the Court of No chan- 
Chancery (c), nor anv district court of bankruptcy, or eery judge, 
county court (rf), shall upon any proceedings under this or district 
Act («) have jurisdiction to try or determine the title at ®^ county 



(a) That is, not merely reversing the order made, but itself 
making such order, giving such relief or direction, as it thinks 
just. 

(b) As in the first sentence of the clause mentioned, 
(e) At chambers under s. 28. 

{d) Under s. 32. 

{e) The provision as to the jurisdiction of Chancery only 
refers to jurisdiction at chambers, under s. 28. It does not 
mean that on any proceeding directed by the board (under 
8. 17), the court shall not have jurisdiction over adverse claims ; 
for such could not be a proceeding "under the Act," seeing 
that vdthout such direction the court has jurisdiction ; whereas 
it has notj but for this Act, jurisdiction in all charity matters 
at chambers. Therefoi*e, the board may direct suits to try the 
title, at law or in equity, to any real or personal property, as 
between any charity and a person holding or claiming it ad- 
versely to the charity — i.e. for his own benefit — or to try any 
exception as to the existence or extent of a charge or trust. But 
it would not be within the scope of the jurisdiction of the board 
to direct such suit^ when the result wculd probably be to dis- 
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court, in law or in equity to any real or personal property, or 
prooeedings any term or interest therein, as between any charity or 
under this the trustee thereof, and any person holding or claiming 
Act to try g^^jj pgjj q^ personal property, terms or interest adversely 
titles, &c. to such charity (a), or to try or determine any question 
as to the existence or extent of any charge or trust. 

Special Jurisdiction : Provisions as to. 

Notice to be 42. Before any application shall be made to any 

published judge of the Court oi Chancery (6), or to any district 

of applica- court of bankruptcy or county court (c), under any of 

tion for the provisions herein contained (rf), for the establish- 

schemes or ment or alteration of a scheme, or the appointment or 

appoint- removal of any trustees or trustee (e), notice in writing 

removal of ^^ ®^®^ intended application shall oe given (f) in such 

trustees ^"^'^"^ *^^ manner as the said board shall nave di- 

under this rected (g) ; and if the order be that such notice be 

j^ct, affixed to or near the door of any parish or district 

church, the incumbent and churchwardens of such 

parish or district are hereby respectively required to 

allow such notice to be affixed and to remain so affixed 

during such period, not less than fifteen days, as the 



close a secret trust illegal, or an invalid title to the charity 
property, or a trust not disclosed, and on the failure of which 
the property would result to the heir or next of kin ; should 
they do so, not fully aware of the circumstances, they must be 
duly informed by an application under s. 17 for their advice 
and direction. 

(a) That is bond fide and really claiming, and not colourahly 
and for the mere purpose of excluding the jurisdiction of the 
county courts. Lloyd r. Jonesy 6 Com. Bench. Rep. 81 ; Lilli/ 
V. Harvey^ 6 Dowl. & Lowndes, 648. Nor is the jurisdiction 
of the Court excluded by the mere claim ; the court must still 
determine whether it is real^ aud whether title or trust really 
does come in question. Latham v. Spedding, 20 L. J., C. P., 
802 ; Ingham v. Thompson, 19 L. J., Q. B. 189. Though the 
decision of the judge is not conclusive on the question, which 
may be raised by prohibition on application for committal of 
the party for contempt, or for execution. 

(6) 8. 28. 

(c) S. 32. 

{d) S. 86. 

(e) 8. 86. 

(/) To the parties or inhabitants of the place intrusted. 

ig) By ss. 17, 28, and 82 they are to give an order or cer- 
tificate before any proceeding can be instituted. 
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said board shall haye ordered ; and in any case in which 
the order shall he that such notice shall he affixed to 
any place, eyidence that the same has been so affixed 
shall be deemed and taken as primd fade eyidence that 
it has remained affixed during the period prescribed by 
the board. 

43. Eyery application to any judge or court under By whom 
the jurisdiction created or conferred by any of the pro- apphca- 
visions of this Act (a), may be made by Her Majesty's *J°^ ™*y 
Attorney General (6), or, subject to the proyisions afore- "® made, 
said (c), by all or any one or more of the trustees or 
persons administering or claiming to administer, or 
interested in ((Q, the charity which shall be the subject 
of such application («), or any two or more inhabitants 
of any parish or place within which the charity is 
administered or applicable (/) ; and it shall be lawful 
for Her Majesty's Attorney-General for the time being, Attorney- 
acting ex officio^ to make application by petition to the General 
Court of Chancery with respect to any charity {g) under ^1 peti- 
the provisions of the Act passed in the fifty-second year ^f V"<?*'^ 
of King George the Third, chapter one hundred and ,?', 
one (A), or under the proyisions of any Act or Acts ^ 
passed (t) or to be passed, authorising the application to 
the same court by petition according to the proyisions 
of the said Act. 



(a) S. 28 and s. 38. 

(6) Withont the sanction of the board, s. 8. 

(c) The provisions of ss. 17, 28, and 32, requiring the sanction 
of the board. 

(d) As recipients, or possible recipients, as where the selection 
is to be from the poor inhabitants of a place all would be ** inte- 
rested.'* At.-G, Y. Viwauy 1 Kuss. 226. See Hall v. M'Fa/r- 
lane, 3 Jur., N. S., 1262. 

(e) Excluding (by the interpretation clause) registered 
chapels, but not excluding cathedral schools nor grammar 
schools, though special provisions made by the grammar school, 
are 4 & 5 Vict. c. 77 s. 

(/) Whether * interested'* or not, vidt former sentence. 

(g) That is in any of the cases in which application may be 
made under this Act ; the words of which — '* relief order, and 
direction " — are the same as in Romilly's Act, vide ante p. 104. 

(A) Sir S. Romilly's Act, vide awte, p. lOi. 

(i) The Trustees Relief Act, 10 & 11 Vict. c. 96, or the 
Trustees' Acts of 1850 and 1865. 
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Special Jurisdictiona : how determined. 

Statement 44. For the purposes of determining the jurisdic- 
in certifi- tion under this Act with respect to any charity (a), or 
cate of the right to appeal from the determination of a judge of 
board of the Court of Chancery {b)y it shall be lawful for the said 
the amount board to declare, according to such judgment as they 
of income of niay be able to form upon the returns or statements 
any charity before them in relation to any charity (c), whether the 
to be sum- p.Qgg annual income for the time being of such charity 
cient evi- J^^^ ^^ ^^^ ^^^ exceed thirty pounds {d) or one hundred 
detfflnnk- P^^^^® .(^ ^® *^^*® ^^7 require), and a statement in 
inc the ^^^^ certificate or order of the said board {e) that accord- 
jurisdiction ^S ^ ^^^^ judgment as aforesaid the gross yearly 
or proceed- income of any charity does or does not exceed thirty 
ings under pounds or one hundred pounds shall be sufficient eyi- 
this Act. dence of the amount of the gross annual income of such 
charity, for the purpose of determining such jurisdiction 
or right to appeal as aforesaid (/) ; and any oertifioate 
or order made by the said board under this Aot, autho- 
rising any proceeding or application concerning any 
charity to be taken or made to any district court of 
bankruptcy or county court (^^ or to the Court of 
Chancery or ariy judge thereof (A), shall state that the 
gross annual income for the time being of such charity 
does not exceed thirty pounds (t), or does exceed thirty 
Proviso as pounds (as the case may be) : rrovided always {k), that 
to particu- where any charity, or the trustees thereof, in addition 
lar endow- to the principal endowment for its general objects and 
ments. purposes, shall be possessed of or entitled to any other 
endowment for any particular or special object or pur- 
pose arising out oi or in its nature or appncation con- 
nected with the general objects or purposes of such 



(a) Ss. 28, 89. 

(b) S. 39. 

(c) 8. 10. 

(d) Fifty. Act of 1860 s. 2. 

(e) As required by the ss. 28 and 32 referred to. 
(/) S. 28. 

(g) S. 82. 

(k) S. 28. But now fifty. See Act of 1860 s. 2. 

(i) S. 32. 

(k) See as to societies partly supported by voluntary con- 
tributions, but having such special endowments for special 
purposes, s. 62. 
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ohari^ (a), it shall be lawfdl for the said board, having 
regara to the oiroamstances of each such case, and to 
tiie object and extent of the proposed application and 
litigation, to determine whether snoh endowment for 
such particular or special object or purpose should, for 
the purposes of jurisdiction and proceedings under this 
Act (6), be considered and treated as forming pert of the 
genersil endowment of the charity, or as a separate or 
independent charity, and such board shall frame their 
certificate or order accordingly. 

Special Jurisdiction : regulation of, 

45. The Lord Chancellor shall make such orders for ^"* ^^^.n- 
regulating proceedings by and before the judges of ^^^^ ^ 
district courts of baniruptcy and county courts under ™*^® J'^" 
this Act (c), and for fixing and determining the fees to Jg "i^^^ 
be taken in respect of such proceedings, as he may see prooee<^cs 
fit ; and, subject to such orders, such judges may i)efore dis- 
regulate the proceedings before them respectively so as trict and 
to render them as summary and inexpensive as con- Coonty 
veniently may be. Courts. Judges to regulate proceedings. 

46. Nothing herein contained {d) shall diminish Beserva- 
or detract from any right or privilege which by any tion of 
rule or practice of the Court of Chancery, or by the con- rights and 
struction of law, now subsists for tne preference or privileges 
the exclusive or special benefit of the Church of^J^^^^^, 
England, or the members of the same church [e\ in « England 
settling any scheme for the regulation of any charity, ^ '®" 

(a) Vide ante, 154, n. (Jk). 

(6) Only for that purpose. To blend the funds would be in 
effect to alter the charity, and that would require the sanction 
of the court for a new scheme. 

(c) S. 88. 

(d) That is in s. 17 as to adrioe or direction (the only power 
in thU Act given to the board, and that indirectly, to settle 
schemes) ; or in s. 28 and 82 as to jurisdiction of judges under 
this Act, in settling schemes, &c. 

(e) See Au-O. v. Pearson, 7 Sim. 201 ; At-O, v. Call'um, 
1 Y. &C. (N. S.) 411 ; In re Nwwich CharUiee, 2 Myl. & N., 
275 ; the Chelmsford Cframmar School case, 24 L. J., Ch. 742 ; 
Bellminster School, 4 Jur., N. S., 444; Sherborne Grammar 
School case, 18 Beavan 256. The rule ia that where there is 
nothing to show what the religion is, it is to he presumed that 
it is to be that of the Chureh of England, and that when this 
is so, the trustees ought to be of that church. See the Endowed 
Schools Act of 1860, which that rule leaves intact ^hile pro- 
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spect to or in the appointment or removal of trustees, or 
charities, generally in the application or management of any 
charity. 

Vesting Charity Property in official Trustee, 

iSecreiary 47. The secretary for the time being of the said board 
to be trea- shall by yirtue of his appointment be the treasurer 
surer of of public charities (a) ; and such treasurer shall, for the 
charities; purposes of taking (6), holding, conveying, assigning, 
such trea- transferring, and transmitting real property (c), includ- 
surer to be j^g leaseholds for lives or years (rf), be a corporation sole 

tion'^^"^" ^y ^^® ^*°^® ^^ " ^^® Treasurer of PubUc Charities" (e), 
and by that name shall have perpetual succession, and 
plead and be impleaded before aU courts, justices, and 
others. 

Vesting Charity Property : realty. 

Land 48. Where any land, or any term or estate therein, 

holden holden upon trust for any charity, shall be vested 
upon trust i^ ^ny persons other than the persons acting in the 
^^ ^ administration and application of the rents (/); or 
^ b"rt'to ^^®'® there shall be no trustees thereof, or the trustees, 
\vL '^^(Tct** ^^ *"^y ^^ them, shall be unwilling to act, or it shall be 
o/court*^ uncertain in whom such land, term or estate, shall be 
Chancery ^^^ted, or all or any of the persons in whom such land, 
and of term or estate, shall be vested, cannot be found, or shall 
judge, may he under age, lunatic, or of unsound mind (whether 
be vested in found such by inquisition or not), or otherwise inca- 
treasurer. pable of acting, or shall be out of the jurisdiction or not 
amenable to the process of the Court of Chancery, or 
where by reason of the reduced number of trustees or 
other causes (^) a valid appointment of new trustees 



Tiding for the admission of dissenters' children into Church of 
Englajid schools. 

(a) See Act of 1855 s. 17. Other official trustees may be 
joined. 

(6) Therefore there may be bequests and devises to him for 
any charity. 

(c) As to stock, &c., see Act of 1855 s. 18-19. 

(d) By the Act of 1855 s. 115, the name is to be '* official 
trustee." 

(e) So that he or trustees in his name may sue for the^-rents 
or dividends of charity property vested in him. 

(/) So that the ti*ustees of the chanty have no control over 
the property, 
(g) This makes the scope of this clause as large as that of 
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cannot be made, or where by reason of the expenses 
incident to the appointment of new trustees, and the 
conveyance or assignment of such land, term or estate, 
to such new trustees, it shall appear to the Court of 
Chancery (a), or to any judge of such court (6) or of any 
court (c) having jurisdiction with respect to such charity 
under this Act, desirable so to do, such court or jud^e 
may order that such land, term or estate, be vested in 
such treasurer (c^), and thereupon the same shall vest in 
such treasurer and his successors for all the estate and 
interest holden in trust for the charity as aforesaid, 
without any conveyance or assurance thereof (e), but Proviso, 
no such vesting order as aforesaid shall be made in 
respect of any land, or term or estate as aforesaid, 
holden in trust as aforesaid, vested in a corporation, 
without the consent of the corporation; and no such 
vesting order shall take effect in respect of any copy- 
hold land without the consent of the lord of the manor ; 
and the Court of Chancery, or such judge, may direct 
such periodical or other payment, as such court or 
judge may think fit, to be made to the lord of the 
manor, in compensation for fines or other prodts which 
would have become due upon death or admittance of 
tenants. 

65. The legal estate in all lands which at the time Legal estate 
of the passing of the Act of the Session holden in of lands 
the litth and sixth years of King William the Fourth, ^^^ ▼ested 
chapter seventy-six, was vested in the body corporate ^^ munici- 
of'any borough which became subject to the provisions ^ corpor- 
of the said Act, or in any one or more of the members of ^J'^^^ 
such body corporate, in his or tlieir corporate capacity, JriJsts to be 
solely or together with any person or persons elected nested in 
solely by such body corporate, or solely by any parti- trustees, 
cular number, class, or description of members of such 5 & 6 W. 4. 
c. 76. 

the Trustees Acts of 1850 and 1855, and seems to include 
every possible case ; bat under these Acts the Court of Chan- 
cery can appoint new trustees. See the Acts, eivide ante, 
p. 62. 

(a) Under the Trustees Acts, vide ante, p. 62. 

(b) S. 28. 

(c) S. 52. 

(d) S. 47. 

{e) For purposes of security, pending any application for the 
appointment of new trustees, see next section. He is to be a 
«* bare trustee," ue. only of the legal estate, s. 50. 
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body corporate, in whole or in part in trust or for the 
benefit of any charitable uses or trusts whatsoever (a), 
and which legal estate shall not have been since duly 
conveyed or assured to and vested in the trustees ap- 
pointed Iw the Lord High Chancellor under the pro- 
visions of the said Act, or such of them as shall be 
surviving and continuing trustees, or otherwise lawfully 
conveyed, aliened, or disposed of by such body corporate 
or member or members thereof (6), shall, from and 
immediately after the passing of this Act, and without 
any actual conveyance, assignment, or other assurance 
thereof, be vested in the Trustees so appointed, or such 
of them as shall be surviving and continuing trustees 
under such appointment as aforesaid, according to the 
respective estates and interests therein, and subject to 
such and the same charges and incumbrances and upon 
such and the same trusts as the same were respectively 
subject to* previously to such vesting (c) ; and in every 
case, upon the deatn, resignation, or removal of any of 
the trustees, and upon any appointment of any new 
trustee or trustees respectively (cQ, the legal estate in 
the same lands, and in all other lands subject to any 
such charitable uses or trusts which may for the time 
being be vested in the trustees or any of them, or in any 
persons or the heirs or devisees of any person who may have 
died, resigned, or been removed, shall vest in the persons 
who after such death, resignation, or removal, and such 
appointment of such new trustee or trustees respectively, 
snail continue to be the trustees for the time being, with- 
out any conveyance or assurance whatsoever. 
49. It shall be lawful for any court or judge by whom 
Orders may respectively any such vesting order may have been 
be made re- made (c), or for any other court or judge having juris- 
vesting 

(a) There was a doubt whether the clause on the Mmiicipal 
CSorporation Act applied to the legal estates in the lands or only 
to the rights and powers of the trustees in the charitable trusts ; 
and whether it appHed in cases where the mnnicipal corporation 
was also another corporation for charity purposes, or were 
trustees jointly with others, &c. See Doe d. Governors of 
Bristol Hospital v. Norton, 11 M. & W. 913, e£ vide a/mte, 
pp. 11, 12, IS ; and other cases cited omte, p. 12. 

(6) Therefore on the passing of the Act in all such cases the 
legal estate in the charity lands became vested in the trustees. 

(c) Under the Trustees Act^ vide cmUf p. 62. 

(d) S. 28. 

(e) 8. 48. 



Vesting Charity Property. 159 

diction in the matter (a), if it shall so seem fit to such lands, &o. 
court or judge, from time to time to order that all or any in the 
part of the land, term, or estate, which shall for the time trustees of 
being be vested in the said treasurer by virtue of any *"® chanty, 
such vesting order as aforesaid, shall be devested (&), and 
that the same shall be vested in the acting trustees or 
trustee for the time being of the charity ; and such last- 
mentioned order shall operate to vest such land, term, 
and estate, in the trustees or trustee therein named 
without any conveyance or assurance. 

50. Subject to the orders and directions of the Court Treasnrer 
of Chancery or of any such judge (c), such treasurer to be a bare 
shall be deemed a bare trustee {d)y and shall permit the trustee, 
persons acting in the administration of the charity 

to have the possession, management, and control of the 
trust estates (e), and the application of the income 
thereof (/), as if the same had been vested in them. 

Vesting Property : Personalty, 

51. The secretary for the time being of the said Jadgemay 
board [g\ and such other public officer or officers as the order tms- 
Lord Chancellor shall appoint {h), shall be official trustees tees, &c. 
of charitable funds (i), and where trustees or other persons folding 
having in their names, or in the name of any deceased ftock, &c. 
person of whom they are representatives, in the books of |>®lo°g^'*g 
the Bank of England, or of the East India, or South Sea s^yec^ ^ 
company, or of any other public company, or annuities, h^g j^rig. 
stock, or shares, or holding any Government or Parlia- (iiction t 



to 



(a) Sb. 28 and 32. 

(6) On the appointment of new trustees, vide anUy p. 158. 

(c) By whom such vestry order may have been made, s. 49, 
or under s. 48 ; the judge of the C.'ourt of Chancery at cham- 
bers, s. 28 ; or the county court judge, s. 32. 

{d) Mei'ely to take care of the legal estate or property. 

(e) But still, the legal estate being in the official trustee, 
they would have to use his name in suing for rents, dividends, &c. 

(/) When they have received or recovered it, vide suprd. (e). 
It is implied that they may nceive and ret^yver in his name. 
See s. 52, as to stock, and see subsequent clause as to their 
power of letting, which is to be the same as if they were legal 
owners. That would not be necessary to enable them to re- 
cover trusts of charity property which they had let : for cestui 
que tenant in possession may recover rent from persons he has let 
into possession. Churchward v. F<trdf 26 L. J., Ch. 854. 

ig) S. 47, and Act of 1866 s. 15. 

(A) Act of 1865, s. 17. 

\i) Ibid s. 48. 
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transfer mentary or other securities in trust for any charily, shall 
same to be desirous to transfer or deposit the same to or with 
official the said official trustees in trust for such charity (a), or 
trustees, inhere any person (6) shall be desirous of transferring or 
depositing as aforesaid any annuities, stocks, shares, or 
securities for discharging any legacy on charge (c) given 
or made to or for the benefit of any charity (d), or where 
it shall appear to the Court of Chancery (e), or to any 
judge of such court (/}, or of any district court of bank- 
ruptcy, or county court haying jurisdiction under this 
Aot^), that any annuities, stock, shares, or securities held 
in trust for any charity ought, for the purpose of security 
or conyenient administration, to be ti^uisferred or depo- 
sited as aforesaid, it shall be lawful for such court or judge 
to order the transfer or deposit of such annuities, stock, 
shares, or securities to or with such official trustees (A). 
Secretary 52. The secretary of the said board shall keep separate 
to keep accounts of the annuities, stock, shares, and securities 
separate belonging to each separate charity, and the said official 
accounts of trustees (t) shall pay the dividends or interest or 
fands of income thereof to the trustees or persons acting in 
^ .. the administration of such charity (A;), or otherwise dis- 

chanty. ^^^ thereof, and transfer such annuities, stock, shares, 
or securities Twhen occasion shall require), as the Court 
of Chancery (/), or any judge of such court (w), or of any 
district court of bankruptcy, or county court (n) haying 

(a) A proper course to preserve the property, and relieve 
themselves or the charity from risk of responsibility for acts of 
co-tmstees. 

(6) Bxecntors, administrators, or deyisees. 

(c) Legacy oat of personalty or charge upon realty. A 
charge on land for benefit of charity may be a mere liability, 
not a trust estate. 

(d) It cannot legally be so by wUly nor otherwise than by 
deed under statute 9 Geo. II. c. 86, vide' ante p. 52, which ex- 
tends to any charge on land for the benefit of a charity. 

(e) Under its own general jurisdiction or under the Trustees 
Act, or under this Act. 

(/) S. 28. 
{g) S. 32. 

(h) See further, on this subject, the Act of 1855, s. 22. 
{i) While they hold the property, and until divested under 
8. 49. 

(k) Vide ss. 16 and 48. 
(l) Under its own jurisdiction. 
{m) S. 28. 
(n) S. 32. 
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jurisdiotion under this Act, or other lawful authority, 
shall direct. 

53. It shall be lawful for any trustees or other per- Trustees 
sons having the custody of any deeds or muniments of or may deposit 
relating to such charity to deposit the same for security deeds, &c. 
in a repository which may be provided by the said for security 
board (a), subject to any regulations to be made by the in a reposi- 
said board under this Act. tory provided by the board. 

Application to Parliament for New Schetnes, 

54. Where upon the application of any trustees or Power to 
other persons concerned in the management or ad- board to 
ministration of any charity (i), or interested in frame 

the benefits thereof (c), (and after such examina- ^^^^^^^^'^ 
tion or inquiry as the board may think necessary *^? appro- 
in relation thereto), or upon any report of an in- ^u^**l??i 
specter (c?), or information otherwise obtained by the ^roD^v^to 
said board under this Act, with relation to any cha- y^^^ 
rity, it shall appear to the said board to be desir- trusts, 
able to have a new scheme for the application or 
management of the charity («), and snch new scheme as 
contemplated or considered desirable by the board cannot 
be, or it shall in the opinion of the board be doubtful 
whether it can be carried into complete effect by the 
Court of Chancery (/), or by any district or county court • 

under the jurisdiction created by this Act, or otherwise 
than by the authority of Parliament, it shall be lawful 
for the said board in every such case provisionally 
to approve and certify sucn new scheme (jg) in the 
manner and subject to the regulations herein-after 
mentioned. 

55. One month at least before any such new scheme Notice to 
shall be so provisionally approved, notice thereof shall be given 
be given in such manner as the board may in each case before ap- 
consider proper or expedient for ensuring due pnbli- proval of 



ia) See in the Act of 1860 a compulsory provision on the 
same subject, enabling the board to require and retain charity 
deeds. 

(6) S. 48. 

(c) S. 43. 

{d) See s. 9. 

(e) Application of the funds or benefits and internal manage- 
ment of the charity. 

(/) See recital of Grammar Schools Act, ante p. 10. 

(g) After a month's notice, &c., as in next clause. 
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schemes, city (a), and evexy snoh notioe shall contain sucli parti- 

aiid objec- culars of the proposed scheme as the said board think 

tk)ns may fit, and as shall be deemed by the said board sufficient 

• *^\ ^ sbow the nature of such scheme, and where the nature 

mitted for thereof cannot conveniently be shown in the said notice(5), 

e toubi- g^gj^ notice shall refer to some convenient place within 

the board ^^® parish or district, and to the office in London of the 

Board(c) [Registrarof County Courts Judgments]^c?) where 

a copy of the proposed scheme shall be deposited and 

may be inspected, and every such notice shall require 

any objections to such scheme to be stated or transmitted 

to the said board or their secretary within one month 

&om the time when the notice shall have been given. 

56. If after such notice as aforesaid any objections or 
Board may suggestions shall be made, the board shall consider the 
alter or same, and may thereupon, if to them it shall seem fit, 
modify or alter or modify the scheme according to any such objec- 
approve of tions or suggestions ; and after all such objections and 
schemes. suggestions, if any, have been disposed of, or if no such 

objections or suggestions have been made, the board, in 
case they shall not think lit to refer such scheme to an 
inspector under the provision next herein-after contained, 
may proceed to approve such scheme, and to certify the 
same in manner herein-after mentioned. 

57. Upon the requisition of any person interested {e) 
The matter in the charity in question (in case the said report, after 
of schemes due consideration, shall be of opinion that there are suffi- 
may be re- cient grounds for complying with such requisition), or 
ferred to an in any other case, if the said board shall consider it 
inspector desirable, the matter of any scheme in question may be 
for local referred by the said board to one of their inspectors, and 
mqmry. g^^j^ inspector shall thereupon proceed to make a local 

inquiry and examination into tne matter of the scheme 
in question, and for the purposes of such inquiry, such 
inspector may hold a sitting or sittings in some conveni- 
ent place in the parish or one of the parishes of the dis- 
trict to or in which respectively the charity in question 
is wholly or partially situated or is administered, and 
may take and receive any evidence and information, and 

(a) Pahlication in the local newspapers will be the only 
effectual means. 

(b) As it can be, fully and easily, if published in the news- 
p apers. 

(c) The Act of 1 8 55, s. 49, substitutes here the office of the board, 
{d) Act of 1855, s. 43. 

(e) See s. 48. 
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hear and inqnire into any objectionB or questions relat- 
ing to the scheme or charity in question (a), and may 
from time to time adjourn any such sitting ; and public 
notice shall be given by sucn inspector of every such 
sitting (except an adjourned sitting) fourteen days at the 
least before the holding thereof , in such other mode as 
in the judgment of the said board shall be sufficient to 
ensure publicity (6). 

58. Every inspector to whom any such matter shall Inspectors 
be referred shall report in writing to the said board the to report 
result of his inquiry, and whether in his opinion the the resalt 
scheme in question should be approved with or without of inqiiiry 
any alteration or modification thereof, and such report ^ *^® 
shall specify or indicate the alterations (if any) which such ^^o""^* 
inspector shall consider desirable with the reasons for the 
same and also the nature of the objections (if anj) which 
shall have been made to the scheme, and the opinion of the 
said inspector thereon, and the said board shall consider 
such report, and if^ as the result of such report or after 
further inquiry, they shall be satisfied therewith, they 
may proceed to approve the scheme in question either 
with or without any alteration, and to certify the same 
in manner herein-after mentioned. 

69. Every scheme to be approved by the said board Schemes 

shall be certified by them, and for that purpose shall be when ap- 

embodied in a certificate to be made by the said board, proved to 

and sealed with their seal ; and in every case a copy of be certified 

such certificate shall be deposited in some convenient ^y *^® 

place within the parish or one of the parishes or the ^^^^d. 

district in which the charity in question shall wholly or ^^7 .. 

partially be situated or administered, and at the office of g^*^^ ul 

the board (c), and a notice shall also be given, in such (jeposited 

manner as the board shall direct (ci), which notice shall Jq ^jjg 

refer to the certificate so deposited, and shall state the parish or 

intention of the board to proceed with the scheme thereby district, 

certified. and notice 

given. 
Accounts of Trustees » 

60. The said board shall in the month of February in Annual re- 
every year make a report to Her Majesty of all their port to be 



(a) As the master ander the old system in Chancery, or the 
chief clerk now, in settling new schemes. 
(6) PubHcatiun in the local newspapers. 

(c) Act of 1855, s. 43. 

(d) Fablication in the local papers. 
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laid before proceedings daring the preceding year up to the thirty- 

?arlia- fir»t day of December then last, and such report shal!, 

mentywhich within fourteen days after the making thereof, be laid 

f i "1i ^^^'® ^^ Houses of Parliament, if Parliament be then 

th^mh sitting, or otlierwise within fourteen days after the 

aoDrovS^ meeting thereof ; and in such report the saia board shall 

^^ specially distinguish and set forth in full all the schemes 

(if any) approved by them under the provisions lastly 

nerein-before contained, together with the grounds of 

such their approval, and the objections (if any) which 

have been made thereto, and all proceedings had in 

respect of such objections, and the grounds on which any 

such objections have been over-ruled; and in case it 

shall be enacted bv any Act of Parliament (a) that any 

such scheme or schemes so certified shall be confirmed 

and take effect, either with or without any alterations or 

modifications thereof respectively, every such Act shall 

be deemed a Public General Act. 

Accounts of 61. The trustees or persons acting in the administra- 

tnutees of tion of any charity shall, in books to be kept by them 

charities to for that purpose, regularly enter or cause to be entered 

be rega- full and true accounts of all money received and paid 

Y'^^y ^^P* respectively on account of such charity (6). 

e^K^' e \The rest of the clauses repealed. See substituted 

1865)* ®^*^®' Amending Act, s. 44.] 

Exemptions, 

Exemp- 62. This Act shall not extend to the Universities of 

tions from Oxford, Cambridge, London, or Durham, or any college 
the opera- in the said Universities of Oxford, Cambridge, and Dur- 
tion of Act. ham, or to any cathedral or collegiate church (c), or to 
any huiMing registered as a place of meeting for religi- 



(a) See several such schemes so confirmed, 1856-7*8. 

\h) The remainder of this clause is repealed by the Act of 
1855, 8. 44, which is substitnted for it, and explains the 
accounts required. The enactment applies to trusts in which 
the trustees have a discretionary power as to the selection of 
objects and distribution of the funds ; for they are bound to 
apply the wliole fund to the purposes for which it is given, 
and the commissioners have jurisdiction to see that this is done, 
and therefore to require accounts to be rendered which shall 
show whether it has been done or not. 

(c) The cathedral or collegiate schools are not exempted. See 
end of clause. Endowed chapels of the Church of England are 
not exempted, nor augmentations of vicarages, &c., see p. 3. 
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oua worship with the registrar -ge neral of hirths, deaths, 
or marriages in England and Wales (a), and hondjide 
used as a place of meeting for religious worship (b) ; nor 
of Queen Anne's bounty, or to the British Museum, nor 
shall this Act for the period of two years from the pass- 
ing thereof extend or be in any manner applied to 
charities or institutions, the funds or incomes of which 
are applicable exclusively for the benefit of persons of 
the Roman Catholic persuasion, and which are under the 
superintendence or control of persons of that persuasion, 
nor shall this Act extend or be applied to the commissioners 
of any friendly or benefit society, or savings bank (c), 
or any institution, establishment, or society for religious 
or other charitable purposes, or to the auxiliary or branch 
associations connected therewith, wholly maintained by 
voluntary contribution (cO, or any bookselling or pub- 
lishing business carried on by or under the direction of 
any society wholly or partially exempted from this Act, 
so far as such business is or shall be carried on by means 
of voluntary contributions only, or the capital or stock of 
such business ; and where any charity is maintained Provisions 
partly bv voluntary subscriptions and partly by income as to chari- 
arising from any endowment (e), the powers and pro- ties sup- 
visions of the Act shall, with respect to such charity, ported 
extend and apply to the income from endowment only (/), P^J^TJ^y 
to the exclusion of voluntary subscriptions, and the ^o^'fJ 
application thereof ; and no donation or bequest unto or J^qj^"^ 
in trust for any such charity as last aforesaid, of which 
no special application or appropriation shall be directed 



(a) Under 16 ft 16 Vict. c. 70 ; 18 & 19 Vict, c 86. 

(6) This exemption does not extend to the endowments for 
their support, — at all events, not to the endowments for the 
support of preachers or ministers, nor of public worship in such 
places. See now the Roman Catholic Charities Act, 1860, 
jpost. 

(c) Self-supporting; therefore not supported by ^/te, and so 
not charities. 

(d) So not coming within the definition; see the interpreta- 
tion clause, s. 66 ''Endowment." The distinction is, that 
voluntary contributions given are generally placed at the abso- 
lute control of the governing body of the society for its general 
purposes ; whereas endowment presupposes some special appli- 
cation or appropriation. 

(e) In which case it will appear from the statement of account^ 
vide s. 10, how much is endowment. 

(/) Except^ it is presumed, as to statement of account, s. 10. 
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op declared by the donor or testator (a), and wLich may 
legally be applied by the governing or managing body 
of sucn charity as income in aid of the voluntary sub- 
scriptions {b)y shall be subject to the jurisdiction or con- 
trol of the said board, or the powers or provisions of this 
Act (c) ; and no portion of any such donation or bequest 
as last aforesaid {d)y or of any voluntary subscription, 
which is now or shall or may from time to time be set 
apart or appropriated and invested by the governing or 
managing body of the charity, for the purpose of being 
held and applied or expended for or to some defined and 
specific object or purpose connected with such charity, 
in pursuance of any rule or resolution made or adopted 
by the governing or managing body of such charity, or 
of any donation or bequest in aid of any fund so (e) set 
apart or appropriated for any such object or purpose as 
aforesaid, shall be subject to the jurisdiction or control 
of the said board or the powers or provisions of this Act ; 
and nothing in this Act shall subject the funds or pro- 
perty of any missionary or other similar society, or the 
missionaries, teachers, or officers of such society, or of 
any branch thereof, which funds or property shall not be 
within the limits of England or Wales (/), to the juris- 
diction of the said board : provided always, that the said 
exemption shall not extend to any cathedral, ooUegiate, 
chapter, or other schools {a). 

63. It shall be lawful for any of the charities ex- 
empted from the operation of this Act, by order or 
resolution duly made in conformity with the oonstitu- 

(a) Which will in effect constitute a trust. 

(b) At their absolute disposal for general purposes. 

(c) Save as to accounts, s. 10. See on this subject Well- 
beloved, 1 S. & S. 41, et vide (mte^ p. 16. 

{d) That is, not specially applied by the donor. 

(c) That is, by rule or resolution only, and not by any donor. 
Special funds of this kind are often estabUshed, and then dona- 
tions and bequests are made to it; these are by this clause 
exempted. 

(/) Which implies that so far as the funds and property are 
within the jurisdiction, such societies are within the operation 
of the Act, that is as regards their endowments, vide suprd, 

(g) Which therefore may be, but are not necessarily, within 
the operation of the Act, and are only so if the relation of 
trustee and cesPui que trust exists between the chapter or 
college and the school. See At,-0. v. Magdcden College; 
10 Beav. 402 ; WhUton v. the Dean of Rochester^ 7 Hares, 632* 
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tion or rules of such charity (and which in that case missioners 
only shall he binding), to apply by petition to the com- *^ ^^® 
missioners to have the benefit of this Act {a\ either ^^®"* °^ 
generally or as to any of the provisions herein con- 
tained {h) ; and such petition shall be under the seal of 
such charity if incorporated, and if not, then under the 
hands of the major part of the trustees and governing 
body of such charity (c) ; and in such case it shall be 
lawful for the commissioners, if they shall think fit, to 
make an order in conformity with such application, and 
such charity shall thenceforth be entitled to and be 
bound by sdl the provisions of this Act, if admitted 
generally thereto, or by such of the enactments thereof 
as shall be mentioned and specified in such order of the 
commissioners, but in either case in the same manner 
as if such charity had not been exempted from this Act, 
or such exemption had not extended to the enactments 
specified in such order. 

64. Provided also, That if any question or dispute Disputes 
shall arise among the members of any charity {d)y Act among 
of 1855, s. 46, &c.(c), in relation to any office, or the members of 
fitness or disqualification of any trustee or officer (/), or exempted 
his election or removal, or generally in relation to the cbarities 
management of the charity, it shall be lawful for two- ?*^J^ ^®' 
thirds of the members present at any special meeting, ^^.^ ^ 
duly convened by notice for the purpose in the same ^^^*'*"°^ 
manner in which meetings of such charity are by the !^, 



commis- 
sioners. 



(a) And the Acts of 1855 and 1860, which are to be deemed 
together with this as one Act. 

(6) As the provisions with respect to sales, leases, or ex- 
changes of charity funds ; or dismissal of masters or officers, or 
appointment of new trustees, or framing of new schemes, espe- 
cially by the board, under the Act of 1860, s. 2. 

(c) Who will still retain the internal management of the 
charity. 

(d) This clause applies as well to exempted charities as to 
others ; «. e, to chapels as well as to schools ; to fi'iendly societies 
and institutions, established by voluntary grants and assess- 
ments, vide ante, p. 16. 

(c) Act of 1865, s. 46 : "The Sixty-fourth section of the 
principal Act shall apply as well to members of any charity 
within the operation of that Act as to members of any charity 
exempted from the operation thereof" 

(/) See clause 22 as to the power of the board to sanction 
removal ^ any officer. The Grammar Schools Act, 8 & 4 Vict. 
0. 77« empowers the court to authorise dismissal of any master 
of a grammar sdbool, vide antCy p. 10, et vide Act of 1860. 
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rules thereof appointed to be held and convened, to 
refer such question or dispute to the arbitration of the 
commissioners, who shall accept such reference and act 
therein as arbitrators, and their award shall be final, 
and may be made a rule of Her Majesty's High Court of 
Chancery. 

Interpretation Clause, 

66 (a\ In the construction of this Act, except 
where tne context or other provisions of the Act may 
require a different construction, the expression ''Court 
of Chancery " shall mean and include the Master of the 
Bolls and every judge of the Court of Chancery in 
England ; the expression ** Lord Chancellor " shall 
mean and include tne Lord Chancellor of Great Britain 
and the Lord Keeper and Commissioners of the Great 
Seal of Great Britain for the time being ; the expres- 
sions "District Court of Bankruptcy" and "District 
Court" shall mean and include every District Court of 
Bankruptcy established or to be established under the 
Act of the fifth and sixth years of the reign of Her 
present Majesty, chapter twenty-two, or under any other 
Act or Acts passed or to be passed for the alteration 
or amendment or the extension of the same Act, or for 
the establishment of any District Court or Courts of 
Bankruptcy in England or Wales, and every commis- 
sioner or judge of every such District Court ; the ex- 
pression ** County Court '* shall mean and include every 
County Court holden or established or to be holden or 
established under the Act of the ninth and tenth years 
of Her Majesty, chapter ninety-five, or any Act or Acts 
passed or to be passed (b) for the alteration or extension 
of the same Act, and every judge of any such court ; 
the expression "Charity" shall mean every endowed 
foundation and institution taking or to take effect in 
England or Wales (e), and coming within the meaning, 



(a) S. 65 is transposed into its proper place, videantCf p. 157. 

(b) 13 & 14 Vict. c. 61 ; 19 & 20 Vict c. 108. 

(e) There is a distinction between the endowed foundation or 
institution and the donations or bequests to it, though there may 
be a donation or bequest for the purpose of establishing one. 
And there may be donations or bequests for such institutions 
already endowed and established, not by way of endowment, but 
in addition to its income, as in either case the commissioners 
have jurisdiction ; for instance, they are to have aooounta of all 
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purvieu, or interpretation of the statute of the forty- 
third year of Queen Elizabeth, chapter four (a), or (i) 
as to which, or the administration of the revenues or 
property whereof, the Court of Chancery has or may 
exercise jurisdiction ; the expression '* Trustee" of any 
charity shall mean and include every person and cor- 
poration seised or possessed of or entitlea to any real or 
personal estate, or any interest therein, in trust for or 
for the benefit of such charity, or all or any of the 
objects or purposes thereof, and every member of any 
such corporation (c) ; and the expression *Hhe Board" 
shall mean the said Charity Commissioners sitting as a 
board under this Aet {d) ; and the expression '^ Endow- 
ment" shall mean and include all lands and real 
estate whatsoever, of any tenure (e), and any charge 
thereon (/), or interest therein (^), and all stocks, 
funds, monies, securities, investments, and personsd 
estate whatsoever, which shall for the time being belong 
to (A) or be held in trust for(i) any charity (A;), or for 
all or any of the objects or purposes thereof (/); and 



income, and every gift must be stated in such acGonnts, see 8. 44 
of Act of 1855. The provision of the Act (a. 10) is not only 
any charitiea, but the estates, income, and property thereof. 

(a) Vide atUe, p. 19. 

(h) This '^or" is probably to be read conjunctively, intro- 
ducing a synonymous definition, for the court has not charitable 
juris(Uction except in cases coming within that Act. 

(c) So that, where a municipal or ecclesiastical corporation are 
trustees of a charity, the members are all equally amenable to 
the jurisdiction of the commissioners, in so &r as the powers and 
provisions of the Act are applicable ; for example, as to sum- 
moning them to be examined. But precepts to produce corpo- 
ration books should be directed to the corporation or its head 
in the first instance. 

(d) Vide ante J p. 124. 

(«) Freehold or copyhold, or customary tenure. 

(/) A charge not necessarily making the estate a trust estate, 
see Bormayt v. BorrodaUe^ 12 Beavan, 263. Himt v. BaAe- 
fnan, 11 Irish Eq. Rep. 10. 

{g) Leasehold, or a mortgage. 

(h) That is, if legally vested in the trusteea 

(i) As either by legal title or by declaration of trust, which is 
a title in equity, if valid. 

(2;) That is, already established, or to be established. 

(Q Including gifts either for the general purposes or for some 
special purposes, except as to societies or institutions partly sup- 
ported by voluntary subscriptions (as to which vide ante^ 15) ; 

I 
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the expression '^Land" shall extend to and include 
manors, messuages, buildings, tenements, and heredita- 
ments, corporeal and incorporeal, of every tenure and 
description. 
Extent of 67. This Act shall not extend to Scotland or Ire- 
Act, land. 

Short title. 68. This Act may be cited as " The Charitable Trusts 
Act, 1853" (o). 



the Act does not apply to special fands, unless donations for 
special put-poses. 

(a) While ibis sheet is passing through the press, a case has 
been reported {DaugarsY. Rivaz, 29 L. J., Ch., 68.5), in which 
the Master of the Rolls restrained the Elders of a French Pro- 
testant church from removing their pastor. At first sight this 
might appear incoDsistent with the doctrine laid down and the 
cases cited antCy p. 91 ; but if it were, those cases being estab- 
lished on the highest authority, and not having been cited nor 
considered, the decision referred to could not be considered 
satisfactory. The real ground on which it rested, however, 
was, that there was in truth no removal at ail, but a mere 
abuse of power; the Elders being themselves mere lay trustees; 
and having, in their own favour, in a dispute to which they 
were parties, assumed an absolute authority whichj by the con- 
ttitiUion of their church, they did not possess. In this view, 
the case is not inconsistent with the doctrine above laid down, 
and it is conceived that in that view alone it ean be supported ; 
on any other view it would be contrary to the recent decision of 
Vice-Chancellor Kindersley in Perry v. Shipway, 28 L. J., 
Ch., 660. 
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The Charitable Trusts Act, 1865. 
(18 & 19 Vict. c. 124.) 

1. The Charitable Trusts Act, 1853, hereinafter called ig ^ 17 
** the Principal Act," and this Act shall be construed Yict.c. 187 
together as one Act (o) ; and any provisions of the and this 
principal Act inconsistent with this Act are hereby Act to be 
repealed. construed together. 

2. [Not necessary to be inserted]. Provision 

as to the salary of one of the commissioners repealed. 

3. [I^ot necessary to be inserted]. Power to 

appoint additional inspectors. 

4. Every act of the board may be sufficiently The acts of 
authenticated by the seal of the commissioners, and the the board, 
signature of their secretary, or in his absence of the how to be 
chief clerk. authenticated. 

5. All orders, certificates, schemes, and other docu- Entries in 
ments issued under the seal of the board shall be a^d ex- 
deemed and taken to be the originals, and copies thereof tracts from 
shall be entered in the books of the board, and all such *^® books 
entries may be sufficiently certified by the signature of ^ *°.® , 
the secretary, or in his absence of the chief clerk: ^^' ^^ 
Every order, certificate, scheme, and other document authenti- 
purporting to be sealed with the seal of the board shall ^^j 

be received in evidence without further proof (6) ; and 
any writing purporting to be a copy extracted from the 
said books, and to be certified ,as aforesaid, shall be 
received in evidence in like manner. 

(a) This is very important, and has a double application. It 
applies to the enactments of this Act any of the powers and 
provisions of \hQ principal Act (capable of such application), and 
it applies to the enactments of the principal Act any of the 
applicable powers and provisions of this Act. And as there is 
a similar provision in the Act of 1860, vide post, the effect is 
that all three Acts are to be construed as one ; and hence any 
of the powers and provisions in any one of them applicable or 
capable of being applied in aid of any of the enactments in any 
of the other Acta are to be so applied. For example, see s. 9 of 
this Act. 

{b) Vide principal Act, b. 8 ; and vide 14 & 15 Vict. c. 99. 

I 2 
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Accounts and Statements of Charities, 

The powers 6. The board (a), or any oommissioner or iospector, 
of the com- such inspector acting under the authority of the board, 
missioners may (6) require written accounts and statements (c) 
and inspec- and answers to inquiries relating to any charity [d), or 
tors to in- the property or income thereof, to be rendered or made 
^u*^*^°*^ to them respectively by all or any of the following 

te d^ persons ; that is to say, 
ex n . Trustees or persons acting or concerned in (e) the ad- 
ministration of the charity, its property or income, 
or in the receipt or payment of any monies thereof: 
Agents of any such trustees or persons (/} : 
Depositories of any funds or monies of the charity {g) : 
Persons in the beneficial receipt of any funds thereof 

or of any income or stipend therefrom (A) : 
Persons having the possession or control of any docu- 
ments concerning the charity or any property 
thereof (i) ; 
And the board or the oommissioner or inspector may 
require the persons rendering or making any sucn 
account, statement, or answer to verify tiie same by 
oath or otherwise, and may administer such oath: 
Provided always, that nothing herein contained shall 
extend to give to the said board or their inspectors any 
power of requiring from any person (A;) nolding or 

(a) See Act of 1853, ss. 9 and 10. 
(6) Of their own motion, or on any information. 
(e) As to annual accounts, see s. 44, to be read with this 
clause. 

(d) As to what is a charity, set the interinretation clause. 
Act of 1853. The board in each case most judge; and they 
have jurisdiction to determine the preliminary question. Sup- 
posing them to err, and to meddle in a charity without juris- 
diction, there might probably be an injunction or prohibition to 
restrain ; or, on refusal of parties to attend, the question will 
be raised by application for process of contempt ; s. 9. 

(e) This includes any persons clainung to be entitled to be 
recipients of the benefits. 

(/) As to attomies, seeJRusHU v. Jachaofiy 21 L J. (N. S.) 
Ch. 146. Semble an attorney may be examined ; at all events, 
unless his client really claims adyersely. 

(g) As bankers, or other bailees. 

ifi) As for receipt, not beneficial ; see the first part of the 
clause. 

(i) See Act of 1853, s. 61, and see Act of 1860. 

(k) This proyision does not prevent them from obtaining the 
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claiming to hold any property whatsoever adversely to 
any charity, or free or discharged from any charitable 
trust or charge (a), any information, or the production 
of any deed or document whatever, in relation to the 
property so held or claimed adversely, or any charitable 
trust or charge alleged to affect the same. 

Accounts and Inquints. 

7. The board, or any commissioner or inspector Power to 
acting as aforesaid, may require all or any such trustees require 
and persons as aforesaid to attend before them respec- ^^^^^^ 
tively at such times and places as may be reasonably ?" ^^ 
appointed (6), for the purpose of being examined i^ /wf 
relation to the charity (c), and to answer such questions ^jj^mi^gj 
as may be proposed to them, and to produce upon such 
examination any documents in their custody or power 
relating to the charity or the property thereof (cQ, and 

mav examine upon oath or otherwise all such persons [e) 
and all persons voluntarily attending (/), and may ad- 
minister such oath: Provided always, that no person 
shall be obliged to travel in obedience to any such 
requisition more than ten miles from his place of abode. 

8. All requisitions made under the foregoing autho- Precepts or 
rities shall be made respectively by the order of the orders for 
board, or by precept, under the hand of the oommis- the preced- 
sioner or inspector making the same. ing purposes, how to be made. 

9. Any person refusing or wilfully neglecting to Persons not 
comply with any such requisition (^), or with any order complying 



information from any one else, except perhaps the attorney of 
the party, Rvssdl 7. Jackson, 21 L. J. (N. S.) Gh. 146. 

(a) As for his own benefit ; but the claim must be rtal, and 
whether it is so or not is for the commissioners to decide. 

(6) By board, commissioners, or inspector, respectively, as the 
case may be, and the board must judge of the reasonableness, 
whether as to time allowed for appearance, mode of service, &c, 
Re WUliami, 21 L. J., M. 0. 4b. See next section, as to form of 
precept. 

{e) That is, the charity spoken of in the preceding section , under 
which it is presumed accounts have (or have not) been delivered, 
or if delivered are not satisfactory, or require further explanation. 

{d) The language used in affidavits as to discovery, see Com- 
mon Law Procedure Act, 1854, ss. 50 and 51. 

(e) As have been summoned to attend, vide supra. 

(/) As informants, relators, or witnesses, interested or not in 
the charity, provided their testimony is likely to be useful. 

{g) As to not answering questions duly or satisfactorily, that 
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of the board, made tinder the provisions of this Act or 
the principal Act, or destroying or withholding any 
document required to be produced or transmitted by 
him, shall be taken to be guilty of a contempt of the 
High Court of Chancery, and shall be liable to be 
attached and committed by such court, on summary 
application by the commissioners to the same court or to 
any judge thereof, and shall pay such costs attending 
such contempt as the said court or judge shall direct : 
Provided always, that the court may at any time dis- 
charge, on sucn terms as it may deem just, any person 
attached or committed on any such application, or on 
an^ application made under section fourteen of the 
principal Act. 

Apportionment of Charities, 

10. Where any parish or ecclesiastical district en- 
titled to the benefit of a charity (a) has or shall have 
been divided into separate parishes or ecclesiastical 
districts (5), and no apportionment of charities origi- 
nally applicable to the parish or district so divided 
shall have been made by Parliament or other compe- 
tent authority (c), the board, in respect of all cha- 
rities the gross annual income whereof does not for 
the time being exceed thirty pounds {d), may apportion 
the benefit of the charity between each new parish or 
district, or any portion thereof taken from the parish or 
district originally entitled to the whole benefit, and the 
remainder of such last-mentioned parish or district (e), 
in such manner and such proportions as upon a con- 
sideration of the purposes of the charity, the population 
of each parish or district, and other circumstances, they 



would not be a contempt within this clause, unless it really 
amounted to a refusal or evasion of any real answer at all ; 
and as to what would amount to such evasion and substantial 
refusal of a real answer, the cases of committals by commis- 
sioners of bankrupts for not answering will afford obvious ana- 
logies. See Ee Bradbwryy 23 L. J., C. P. 26. 

(a) As to parochial charities, see p. 11, and p. 102. 

(b) Under Church Building Acts, &c. 

(c) As under 8 & 9 Vict. c. 70, vide ante^ p. 71. 

{d) Fiftyf see Act of 1860, s. 40. As to other charities the 
board may give directious and advice under s. 17, or authorise 
an application to the court. 

(e) See cases cited cmUf p. 72. 
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may think fit, and may also apportion the principal 
endowments between suon parishes or districts, if it be 
thought fit, and may appoint separate trustees of any 
part of the endowments. 

Additional Vesting Clatues, 

15. The secretary for the time being of the board (a) The official 
shall be a corporation sole by the name of *^ The Official trustee of 
Trustee of Charity Lands, for taking and holding charity 
charity lands, and by that name (instead of the name lands con- 
of "Treasurer of Public Charities") shall have per- stituted. 
petual succession ; and all land, or estates or interests 

in land, now vested in the " Treasurer of Public 
Charities " by that name shall become, upon the passing 
of this Act, and by virtue thereof, vested in like manner 
and upon the same trusts in " The Official Trustee of 
Charity Lands," and all provisions of the principal 
Act (6) which have reference to the treasurer of public 
charities shall operate as if the name of the "Official 
Trustee of Charity Lands" had been used therein 
instead of the name of " Treasurer of Public Charities." 

16. The acting trustees of every charity, or the Power to 
majority of them, provided that such majority do not acting 
consist of less than three persons, shall have at law and trustees to 
in equity power to grant all such leases or tenancies of grant 
land belonging thereto, and vested in the official trustee leases. 

of charity lands (c), as they would have power to grant 
in the due administration of the charity if the same 
land were legally vested in themselves (d) ; and all 
covenants, conditions, and remedies contained in or 
incident to any lease or tenancy so granted {e) shall be 
enforceable by and against the trustees or persons acting 
in the administration of the charity for the time being, 
and their alienees or assigns, in like manner as if such 
lands had been legally vested in the trustees granting 



(a) Act of 1853, 8. 47. 
(6) Sect. 48. 

(c) It had already been enacted that the official trustee was 
to be a bare trustee. 

(d) That is, as irusteej of course. 

(e) Incident to, of course includes distress for rent, or action 
for use and occupation ; even apart from this clause the trustees, 
if allowed by the official trustee to let persons into possession, 
might sue them for use and occupation, Churchward t. Ford, 
26 L. J., Ex. 354. 
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stioh lease or tenancy at the time of the execution 

thereof (a), and had legally remained in or had devolved 

to such trustees or administrators for the time being, 

their alienees or assigns, subject to the same lease or 

tenancy. 

Appoint- 17. The Lord Chancellor may from time to time 

ments of by writing under his hand appoint any persons to 

official be, jointly with the secretary for the time being of 

trustees of the said board, the official trustees of charitable fimds, 

charitable and remove any such trustees, and every such appoint^ 

funds re- ment or removal shall be published m the Jjondon 

gulated. Qazette, 

Such trus- 18. The present official trustees of charitable funds, 
tees to and their successors, to be so appointed, shall have 
haje per- perpetual succession by the name of " The Official 
oMs^wi Tnd Trustees of Charitable Funds," and may hold by that 
may hold ^^°^^ stock in the public funds, and stock and shares 
funds in ®^ ^^7 public company, securities, and monies (6), 
that name, which shall respectively devolve to their successors, 
the official trustees of charitable funds for the time 
being, without transfer or assignment. 
Pnnds to 19. All stock in the public funds vested in the joint 
vest in the names of Henry Morgan Yane, Thomas Hare, and 
official Walker Skirrow, Esquires, the present official trustees 
trustees for of charitable funds, shall upon the passing of this Act 
^e time \yQ transferred by the Governor and Company of the 
b«mg. Bank of Englana from their names to the account of 

the official trustees of charitable funds. 
The official 20. The official trustees of charitable funds shall, 
trustees to for the purposes of their trust, keep a banking account 
keep hank- in their official name in the books of the Governor and 
ingacconnt. Company of the Bank of England (c), and the secretary 
of the board shall keep separate accounts of the monies 
held upon such account, and belonging to each separate 
charity. 
Mode of 21. All orders for payment of any money held upon 

drawing on such banking account shall be signed by one at least 
the banking of the official trustees of charitable funds, not being 
account. 

(a) As in the case of leases under a power, Greenaway v. 
Ha^, 23 L. J., C. P. 115. 

(6) Transferred to them under any order of the court or com- 
missioners, under s. 15 ; or Toluntarily by the trustees them- 
selves, under s. 22. 

(c) That is, one entire account comprises all the charities, 
the secretary keeping the separate accounts. 
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the secretary of the board, and also bj the secretary, 
and shall be oountersigned by one of the ooiumissioners, 
or shall be otherwise signed or authenticated in such 
manner as the Lord Chancellor shall from time to time 
by order under his hand dirt^ct ; and such orders shall 
be a sufficient authority to the bank paying the same 
for all such payments. 

22. Any trustee or other person (a) may, on obtaining Tmstees 
an order of the board for the purpose (o), transfer any stock iiaay trans- 
or pay any money to the official trustees of charitable f^' ^^^ ^ 
funds in trust for any charity. official 

23. All principal monies belonging to any charity ^'^fi*®®^' 
directed to be paid to the official trustees of charitable As to dis- 
funds shall be paid to their account at the bank, and, P05^.<>f 
subject to any order of the court or judge or of the principal 
board by which respectively the payment shall have "^0^^*^*^** 
been authorised, shall be forthwith invested iu the pubUo *^®™« 
funds (c), in the names of the official trustees of charit- 
able funds for the benefit of the charity to which they 

shall belong. 

24. The dividends arising from all stock in the public All divi- 
funds standing in the name of the official trustees of dends and 
charitable funds shall from time to time be received by interest 
the Governor and Company of the Bank of England, ^^^ *° ^h© 
under the authority of this Act, for the credit of the said ^^^^^^ 
official trustees, and shall be placed to their banking ^'^''^!^?i 
account accordingly {d) ; and all dividends and interest f ^^^ 1^ 
arising from any other stock, shares, or securities stand- p]^^ ^ 
ing in the name of or held by the official trustees of ^^^^^^ bank- 
charitable funds shall be paid only to the Governor and in tr account. 
Company of the Bank of England for the account of the 

same trustees ; and the said trustees shall from time to 
time execute to the said governor and company all such 
powers as shall be found necessary for enabfingt them 
to receive and give effectual discnarges for the' last- 
mentioned dividends and interest. 

25. No transfer of any stock, shares, or securities shall For the Re- 
be made to the official trustees of charitable funds, nor gulation of 
shall any money, other than the dividends or interest of transfers 
any such stock, shares, or securities as aforesaid, be and pay- 



(a) As an executor or administrator under a will leaving 
stock or money to a charity. 

(6) As to investment, vide ante, p. 100. 

(c) This is essential, see s. 25. 

(d) Under s. 20. 

I 3 



178 Charitable TrusU Act, 1865. 

ments to or paid to their aocount, except in pursnanoeof an orderof the 
by the Court of Chancery, or of some judge thereof, or of a 
official diBtrict court of bankmptcy or county court, or of the 
trasteea. l)oard (a) ; and no transfer of any such stock, shares, or 
securities shall be made by the official trustees, except 
under the order of such court or judge, or under the 
order of the board signed by two commissioners, or 
authenticated in such manner as the Lord Chancellor 
from time to time by any order under his hand direct ; 
and no transfer to or by the official trustees shall be 
permitted by the Governor and Company of the Bank of 
England or any other company contrary to this pro- 
vision. 
Copies of 26. Copies of all orders made by any court or judge 
orders foj. anjr transfer, deposit, or payment of stock, shares, 
affecting securities, or monies to or by the official trustees of 
f th*^^ charitable funds (6) shall be forthwith transmitted to 
cialtrustees ^^® ^o^^ ^7 the parties obteining such orders. 
to be sent ^^' Every order made under the principal Act or 
to the this Act, requiring or authorising the transfer, pay- 

board, ment, or deposit of any stock, shares, securities, or 

Indemnity monies to or with the trustees of any charity or the 
to the bank official trustees of charitable funds, or conferring a 
and others, nght to call for or to make such transfer, shall be a 
complete indemnity to the Governor and Company of 
the Bank of England and all companies and persons for 
any Act done pursuant to such order; and the said 
governor and company and other companies and persons 
shall be required to give effect or to conform to every 
such order, and it shall not be necessary for them to 
inquire concerning the {»ropriety of such order, or the 
jurisdiction of the court or judge or the board to make 
the same. 
DiTidends 28. All dividends arising from any stock in the public 
on stock m fun^jg standing in the name of the official trustees of 
^^^?l J charitable funds, and which shall be certified by the 
trustees^to ^^^ ^ the Governor and Company of the Bank of 
be carried ^^^gl^-nd to be exempt from the property or income tax, 
to account ^^^^ ^^ P^^^ or carried to the banking account of the 
free from official trustees without any deduction of such tax ; and 
income tax. ^H dividends arising from any stock in the public funds 
stending in any other names or name, and which the 
board shall certify to the Governor and Company of the 
Bank of England to be subject only to charitable truste, 



(a) See s. 22. (6) s. 22. 
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and to be exempt from such tax, shall be paid without 
any deduction thereof. 

29. It shall not be lawful for the trustees or persons Restric- 
acting in the administration of any charity (a) to make or tions of 
grant otherwise than with the express authority of Par- charges and 
liament, under any Act already passed (6), or which may leases of 
hereafter be passed (c), or of a court or judge of com- charity 
potent jurisdiction (c?), or according to a scheme legally estates, 
established (c), or with the approval of the board (/), 

any sale, mortgage (^), or charge, of the charity estate, or 
any lease thereof in reversion after more than three 
years of any existing term, or for any term of life, or in 
consideration wholly or in part of any fine, or for any 
term of years exceeding twenty-one years. 

30. [Inserted in Act of 1853, s. 21.] Sinking 

fund to be provided for paying off mortgages 
in lieu of provision in mortgage deeds. 

31. [Inserted in Act of 1853, s.23.] Extension 

of power of board as to oompr©mise of claims. 

32. The board may authorise the application of any Board may 
funds belonging to any charity in payments for equality anthorise 
of exchange or partition, or in payment of any expenses payment 
incident thereto, or may authorise the trustees to raise ^^^ equality 
any money for such purposes by mortgage of anjr land °' exchange 
acquired on such exchange or partition, or belonging to ^^P*"" * '®°' 
the charity. 

Additional Powers as to Sales, Charges, 
and Exchanges. 

33. Where there shall be uncertainty as to the specific I*ower to 
part of any lands out of which any rent, annuity, or ascertain 

(a) Qovemors, &g., or trustees of charities of which the 
estates are vested in the official trustees as ha/re trustees, vide 
ante, p. 175. 

(h) As of the Acts of 13 Eliz. c. 10, or the other Acts enabling 
governors of hospitals to lease ; see those mentioned, s. 38. 

(c) Sect. 38. 

(d) On an application otherwise than for a scheme, under the 
general jurisdiction of the court if under the special jurisdiction 
of a judge at chambers created under the Act of 1853, s. 28 ; or 
the County Court Act, s. 32. 

(e) Under an application to Chancery. 

(/) By way of direction, under s. 17 of the Act of 1863; or of 
direct authority, under s. 39 ; or Act of 1853, s. 21 ; or by order 
under Act of 1860, s. 2. 

{g) See Minn v. Btant, 20 L. J., Ch. 614. 
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Unds other periodical payment, not exceeding the yearly sum 

cliarged of ten pounds, charged upon some part of the same lands, 
with rente for the benefit of a charity (a), shall be payable, it shall 
tochanties. be lawful for the board, upon the application of the 
trustees or persons acting in the administration of the 
charity, and with the consent of the persons interested, 
according to the aforesaid definition of << persons inter- 
ested," in the same lands (6), to determine by their order 
the land charged with such rent, annuity, or other peri- 
odical payment (c), which shall thenceforth stand charged 
with such rent, annuity, or periodical payment, accord- 
ingly, to the exoneration of the residue of such lands 
therefrom. 
Expenses of ^^* ^^e expenses incident to the application for and 
exchanges procuring of anjr such order of exchange or partition, 
and parti- or order determining the land charged with any rent, 
tioDs, and annuity, or periodical payment, shall be paid by the 
determin- trustees or administrators of the charity, or by the other 
ing appli- parties to such transactions, or by both, as the board 
cation of may direct. 

charges. 35 ^j incorporated charity, or the trustees of any 

^°^-PT • ^^^^^^» whether incorporated or not, may, with the con- 
rated Chan- gent of the board, invest money arising from any sale of 
tru8tlM» for ^^^ belonging to the charity [d), or received by way of 



(a) As under a devise or conveyance of lands severally sub- 
ject to cei-tain charges, including one or more for the benefit 
of a charity. A mere charge of that kind does not make 
the estate a trust estate in the lands of the devisee or 
grantee beueficially interested so that he cannot alienate it • 
but the charge passes with the estate into the hands of 
each successive owner of the whoU estate, so that no con- 
veyance of any part of it could be made, but for this clause, 
except subject to all the charges. The object is to meet this 
difficulty. 

(b) By some mistake no such definition is inserted, but it is 
easy to see who are the parties interested, viz., the parties 
entitled to all the charges on the lands, and the owners of all the 
lands affected thereby. 

(c) Of course, in the case of lands subject tp teveraZ charges, 
aU must be included, for there must be an apportionment • vide 
awjyra. ' 

(d) That is, legally belonging ; the clause would not extend 
to sanction sale of lands under a devise to a charity invalid by 
the mortmain law, not directed to be sold by the will. But if 
the trustees had been in possession for twenty years they would 
have a title, ^ 
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equality of exohange or partitioii, in the poroliase of charities 
land, and may hold such land, or any land aoquired by may re-in- 
way of exchange or partition, for the benefit of suoh ▼es^ in 
oharity, without any licence in mortmain. 1*^^» 

36. All orders of the board for the investment of Order of 
money coming to any charity {a\ or the trustees thereof |>oard for 
on any sale, exchange, or partition shall be carried into i^^ost- 
effect by the trustees or persons administering the charity ; ^^ente to be 
and alf monies which the board shall order to be provided °y"®^ *"^ 
out of any income or property of a charity, for the pay- *^ ^^ v 
ment of the costs of any such transaction, shall be pro- ^^ ^ 
yided or raised by the trustees or administrators of the 
charity, and applied accordingly. 

37. It shall be lawful for the board to authorise or Board may 
order and direct the official trustee of charity lands and direct offi- 
the official trustees of charitable funds respectiyely to dal trus- 
conyey lands, and to assign, transfer, and « pay over tees to con- 
stocks, funds, monies, and securities, as the board shall 1^7 lands, 
think expedient. ^®* 

38. Ail leases, sales, exchanges, partitions, and trans- Leases, &c., 
actions authorised by the board under the principal to be valid, 
Act [h) or this Act (c), shall be valid and effectud, notwith- 
notwitnstanding the Act of the thirteenth year of the standing 
reign of Queen Elizabeth, chapter ten, the Acts of the disabling 
fourteenth year of the same Q,ueen, chapters eleven and ^^*^' 
fourteen, tlie Acts of the same Queen, chapters six and 

eleven, the Act of the thirty-ninth year of the same 
Queen, chapter five, and the Act of the twenty-first year 
of the reign of King James the First, chapter one, or any 
disabling Act applicable to the charity the estates 
whereof shall be the subject of any such transaction {d), 

39. It shall be lawfiu for the board to prepare, and Board may 
under their seal to approve of, any scheme for the let- approve 
ting of the property or any part of the property of any schemes for 
charity {e\ and all leases granted by any trustees or letting 
persons acting in the management of any charity. 



(a) Vidt s. 35. 
(6) Sect. 21. 
<c) Sect. 29. 

(d) See Pennington v. Cardale, 27 L. J., Ex. 438. 

(e) Generally *^ schemes" are for the administration of 
charity funds, not for the management of charity property; 
this clause is to provide a general system of letting. All leases 
above seven years must, by 8 & 9 Vict. c. 106, he by deed ; and 
if both parties execute (as lessors miist, Swatman v. AmhUr^ 
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charitable pursuant to or in conformity with such scheme, shall be 
property, valid. 



Power to 
refer bills 
of costs in 
charity 
matters to 
taxation. 



Construc- 
tion of sect. 
27 of 16 & 
17 Vict. c. 
187. 



Taxation of Costs — Copies of Deeds, 

40. The board may order the bill of costs or charges 
claimed by any attorney or solicitor on account of busi- 
ness conducted or transacted by him on behalf of any 
charity (a), or the trustees thereof (6), to be examined 
and taxed by the taxing masters of the Court of Chan- 
cery, or by the proper taxing officers of any of the 
superior courts at Westminster, who shall proceed to 
examine and tax the same bill accordingly ; and if the 
same shall be reduced upon such taxation by the amount 
of one sixth part or more of the amount thereof, the 
costs of the taxation shall be paid by such attorney or 
solicitor, but otherwise out of the funds of the charity 
by the trustees thereof; and the board may, after being 
satisfied as to any bill that it contains exorbitant charges, 
order any such bill to be so taxed, notwithstanding that the 
same may haye been paid by the trustees of the charity 
at any period not more than six calendar months pre- 
viously to such order ; and any amount taxed off any such 
paid bill shall be a debt due from the attorney or solici- 
tor to the trustees of the charity, and shall be forthwith 
paid by him to such trustees accordingly. 

41. Section twenty-seven of "The Charitable Trusts 
Act, 1853," shall be construed and operate as if the 
words " and the trustees of the charity shall be 
legally authorised to purchase and hold such land" 
had been omitted therefrom, &c. [Inserted in Act of 
1853.] 



22 L. J., Ex. 81) there will be estoppel as between the parties 
and their assignees. This clause, therefore, is chiefly to 
guarantee the trustees or their lessees as against the charity in 
equity, and to do so without the expense of successive applica- 
tions on each occasion. 

(a) As to costs against a charity in any adverse suit, no 
enactment is necessary ; they will be taxed in the ordinary 
course of practice. This clause refers to costs charged for 
business transacted in and about the affairs of the charity, in 
preparing leases, carrying out exchanges, recovering rents, &c. , 
whether costs of suits in which the charity (through no default 
or neglect) has failed, or extra costs of suits in which it has 
succeeded. 

(h) That is, of course, as trustees. Vide s. 36. 



Accounts of Qharities. 183 

42. Any deed, will, or document relating to any Deeds, &c., 
charity may be enrolled by the board in books to be pro- relating to 
yided and kept by them for that purpose at their office, charities 
and a copy of any such deed, will, or document made ™ay be en- 
from such books, and certified under the hand of the fv %* 
secretary or one of the commissioners, shall be received -n^^o^feg 
as evidence of the contents of the same deed, will, or ^ ^j^ ^^j. 
document. dence. 

43. [Inserted in Act of 1853.] Construc- 

tion of sects. 65 and 59 of 16 & 17 Vict. c. 137. 

Accounts of Charities, 

44. (a) Section sixty-one of " The Charitable Trusts Amend- 
Aot, 1853," except so much thereof as enacts that the ^^^^ ^^ 
trustees or persons acting in the administration of every ^^' ?1° 
charity (6) shall, in books to be kept by them for that y- f 137 
purpose, regularly enter or cause to be entered full and ®* 
true accounts of all money received and paid respectively 

on account of such charity, shall be repealed as to all 
accounts which such trustees or administrators shall not 
have been bound to render before the passing this Act (c) ; 
and the trustees or administrators of every charity shall, 
on or before the twenty-fifth day of March, One thousand 
eight hundred and fifty-six, prepare and make out and 
transmit to the board an account {d) of the endowments 
then belonging to the charity (e), showing, in the case of 
realty not in hand, the manner in which the same is let 
or occupied, and in the case of personalty the existing 
investment or employment thereof, and in what names 
such investments are made {f) ; and such trustees or 
administrators shall also, on or before the twenty-fifth 



(a) This clause is to be read with s. 6. 

(6) Vide interpretation clause of Act of 1853, p. 168. 

(c) Vide{b). 

(d) These are to be regular accounts, or accounts without re- 
quisition. The accounts and statements in the previous clause, 
s. 6, are to be special, and on the requisition of the board, &c. 

(e) The parties giving the accounts are in the first instance 
to state what they deem to belong to a charity ; but they may 
be examined thereupon, and on oath, under the previous pro- 
visions, and may be called upon to produce deeds and other 
documents showing what the disposition of the property was. 

(/) The persons in whose names such investments are made 
nay be summoned and examined, under s. 6. 
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day of March next, after the ao^uisition of any endow- 
ment not included in the foregoing account, prepare and 
make out in like manner, and transmit to the board, a 
similar account of such last-mentioned endowment, and 
in case of any alienation, or charge, or transfer of any 
real or personal estate of the charity, shall, on or before 
the twenty-iifth day of March then next following, 
transmit to the board an account of such alienation, 
charge, or transfer, and such trustees or administrators 
shall also, on or before the twenty-Hfth day of March 
in every year, or such other day as may be £xed for that 
purpose by the board, or as may have been already £xed, 
tor rendering the accounts thereof required by the prin- 
cipal Act, prepare and make out the following accounts 
in relation thereto : (that is to say) — 
(1.) An account of the gross income arising from the 
endowment, or which ought to have arisen 
therefrom (a), during the year ending on the 
thirty-first day of December then last, or on 
such other day as may have been appointed for 
this purpose by the board : 
(2.) An account of ail balances in hand at the com- 
mencement of the year, and of all monies 
received during the same year on account of 
the charity (6) : 
(3.) An account for the same period of all pay- 
ments (c) : 
(4.) An account of all monies owing to or from the 
charity, so far as conveniently may be : 
which accounts shall be certified under the hand of one 
or mure of the said trustees or administrators, and shall 
be audited by the auditor of the charity, if any {d) ; and 



(a) Vide s. 6. 

(6) Vide supra (a). 

(c) This will apply even to charities of which the funds are 
to be distributed or applied at the discretion of the trustees, 
that the commissioners may see whether the whole of the funds 
have been so applied, vide ante, p. 51. Trustees are allowed 
to charge for all necessary expenses in carrying out their trust, 
and in certain cases remwueraiion ; and where they are them- 
flelves to perform services in carrying out the charity, they may 
retain a remunerative stipend or reward ; but retainer is pay- 
ment, and must be stated and accounted for as such. 

(d) If there are not, there is no provision for auditing, vide 
next note. 
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the said trustees or administrators shall, within four- 
teen days after the day appointed for making out such 
acoountsy deliver or transmit a copy thereof to the com- 
missioners at their office in London (a), and in the case 
of parochifid charities shall deliver another copy thereof 
to the churchwarden or churchwardens of the parish 
or parishes with which the objects of sach charities are 
identified (&), who shall present the same at the next 
general meeting of the vestry of such parishes, and insert 
a copy thereof in the minutes of the vestry book ; and 
every such copy shall be open to the inspection of all 
persons at all seasonable hours, subject to such regula- 
tions as to the said board may seem fit; and any person- 
may require a copy of every such account or of any part 
thereof, on paying therefor after the rate of twopence 
for every seventy-two words or figures. Board 

45. The board maj from time to time make such ^^^^ ^ 
orders as they may think fit in relation to the delivery ^^^ ^ ^ 
or transmission of the said accounts, and the forms of deliyery 
such accounts, and such orders shall be executed by all j^q^ publi- 
trustees and persons from whom the accounts to which cation of 
they may relate are required. aooounts by trustees, &c. 

46. [As to this, see the Act of 1853, s. 64.] Applica- 

tion of sect 64 of 16 & 17 Vict. c. 137. 



(a) There is no express provision for the auditing of the accounts 
by the board (in case there are no auditors uf the charity), but 
under the next clause, and s. 10 of the principal Act, the board 
have power to summon trustees to be examined on oath ; and 
under ss. 17, 22, and 32, have power to direct proceedings in 
Chancery, &c., and would of course exercise that power in case 
of any gross or wilful defalcations or misapplications of charity 
monies. 

(6) VidCf as to parochial charities, Treatise, p. 11, and 
p. 102. And see Hobhouse's Act^ 1 & 2 Will. 4, c. 60, by 
which the vestry of every parish adopting the Act, must make 
out, once a year, a list of all charitable foundations and bequests 
belonging to the parish, and under the control of the vestry, 
with the natties of the trustees^ and of the persons jaartaking of 
the benefits f and to leave the lists open for the inspection uf the 
ratepayers. This remains in force. 
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The Charitable Trusts Act of 1860. 
(23 & 24 Vict. c. 136.) 

Whekeas it is expedient to provide inoreased and inex- 
pensive facilities for the administration of endowed 
charities : Be it enacted by the Queen's Most Excellent 
Majesty, by and with the advice and consent of the 
Lords spiritual and temporal, and Commons, in this pre- 
sent Parliament assembled, and by the authority of the 
same, as follows : — 
The Chant- 1. "The Charitable Trusts Act, 1853," and "The 
able Trusts Charitable Trusts Amendment Act, 1856," and this Act 
Acts to be shall be construed together as one Act (a), and any pro- 
construed visions of the said former Acts inconsistent with this 
with this ^^t are hereby repealed. 

Act. 2. The Board of Charity Commissioners for England 

Certain ^j^^ Wales, subject to the restrictions (6) and rights of 
administra- appeal (c) herein-after provided, shall have power from 
to^be^-G^e ^ ^"^® ^^ time, upon the application of any person or per- 
cisable by' *^^®» ^hoy under the forty- third section of " The Charit- 
the Charity *^^® Trusts Act, 1853 " (rf), might be authorised to apply 
Commis- ^ ^^7 j^^^lg^ or court for the Ilkc purposes, to make such 
sioners. effectual orders {e) as may now be made by any judge of 

(a) This applies all the prorisions of the former Acts ap- 
plicable to this ; for example, it applies to the orders of the 
board under the next section, the provision as to enforcing 
orders of the board contained in s. 9 of the Act of 1855. 

if)) Sect. 4—7. 

(c) Sect. 8. 

(d) Any one or more of the trustees or persons administering, 
or claiming to administer, or interested in the charity, or any 
two or more inhabitants of the place within which it is adminis- 
tered or applicable. But if the income is above 50Z., the appli- 
cation must be by the trustees, or a majority, s. 4. 

(e) This probably is intended to mean ** orders as effectual," 
i. c, orders having de jure as much effect as the orders of the 
county court judges, or of judges in chancery at chambers, 
under the jurisdiction created by the Act of 1853, s. 28, and 
nothing is here said as to the mode of enfwcmg the orders of 
the board. The Act of 1855, however, s. 9, provides a remedy 
for any disobedience to an order of the board under that Act or 
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the Court of Chancery sitting at Chambers (a), or by any 
county court or district court of bankruptcy, for the 
appointment or removal of trustees of any charity (&], or 
for the removal of any school master or mistress or other 
officer thereof (c), or for or relating to the assurance, 
transfer, payment, or vesting of any real or personal 
estate belonging thereto (c2), or entitling the official 
trustees of charitable funds, or any other trustees, to call 
for a transfer of and to transfer any stock belonging to 
such estate («), or for the establishment of any scheme 
for the administration of any such charity (/). 

Powers of the Board to make Orders, 

3. The said board, previously to making anv order Board to 
under the jurisdiction vested in them by this Act (^), notify to 
shall notify to the trustees or administrators (if any) trustees of 
of the charity to be affected thereby their intention charity 

of exercising such jurisdiction by notice in writing, their inten- 
to be delivered to them, or sent to them by the post tionof exer- 
at their last-known place of abode in Great Britain or ^^^^^^0^* 
Ireland. 

4. The said board shall not make any order, under the The powers 

jurisdiction vested in them by this Act, with respect to to be exer- 

any charity of which the gross annual income, exclu- cisable over 

sively of the yearly value of any buildings or land used no chari- 

wholJy for the purposes thereof, and not yielding any *if^ o^ 

pecuniary income, shall amount to fifty pounds or which the 

upwards (A), except upon the application of the trustees ^^^ ^?" „ 

*^ ^ ' •_• •* x-L* J • • V^ A* t AX. 1- -i. come shall 

or persons actmg in the administration of the chanty, or ^^ ^q^ 

a majority of them, to be made to the said board in *' 



the principal Act, and the first section of the above Act makes 
it one Act with the former. 

(a) Act of 1853, s. 28. 

(6) Act of 1853, a 32. For personal unfitness in facts 
admitted^ as lunacy, infancy, bankruptcy, &c., as under the 
Trustees Act, 1855, not on matters controverted. See s. 4. 

(c) See Act of 1858, s. 22. 

id) Ibid. s. 48. 

{€) Ibid. B. 49. 

(f) Vide antCy p. 64. 

(g) Which they may be about to make on the application of 
only one of the trustees, or of some person other than a trustee. 
See s. 2. 

(h) As estimated by the board on the accounts supplied to 
them, and the inquiries they may have made. 



188 Charitable Trusts Act, 1860. 

without writing (a), under their hands if thiey shall be unincor* 
application porated, or under their common seal if they shall be 
of tmstoes. incorporated, and the board shall not make any order 

removing any trustee on the ground only of his religious 

beUef(6). 
The board 6. The said board also shall not exercise the jurisdic- 
shall not (ion hereby vested in them in any case which, by reason 
exerdse ^f its contentious character, or of any special questions 
jurisdiction ^f j^w or of fact (c) which it may involve (d), or for 



tentious 



over con- Qther reasons, they may consider more lit to be adjudi- 
®^ 6. No order appointing or removing a trustee, or 



Gated on by any of the judicial courts. 

6. No order appointing or removii 

J^. ■ *° ^ establishing a scheme for the administration of any 

rS^*^ - charity, shall be made by the said board, before the 

ders, and " ^^pi^^^^ion of one calendar month after public notice of 

objections ^® proposal to make such order shall nave been given 

or Bugges- ^ ^®y ^^y consider most expedient and effectual for 

tions to be ensuring the publicity thereof {e)^ in each parish or 

received, district in which the charitv, if of a local character, shall 

be applicable, or among all persons interested therein ; 

and no order removing a trustee or school master or 

mistress or other officer of a charity who shall have any 

known place of residence in Great Britain or Ireland, 

and who shall not be consenting to be discharged, shall 

be made before the expiration of one calendar month 



(a) Describing the nature of the order, relief^ or direction 
required. 

(6) That is, on the ground only that Lis religious belief 
unfits him for the office, having regard to the particular nature 
of the charity, religious or educational {vide antCy p. 90). So 
that the jurisdiction of the board under this clause as to 
trustees (especially coupled with the next clause), rather resem- 
bles that of the Court of Chancery on petitions under the 
Trustees Acts, in which it cannot determine disputed questions 
of feet, nor as to the unfitness of trustees with reference to the 
nature of a particular trust, but merely on some plain ground 
admitted as matter of fact ; as where it is admitted that the 
trustee is a lunatic or infant. If that is not admitted, the court 
has no jurisdiction on petition. 

(c) As, of fouAs, if the alleged reasons for the appointment 
of new trustees are disputed or denied. 

(d) If of law, Sir G. Tumer^s Act, or Lord St. Leonards', 
may afford a convenient course ; if of fact, there must be an 
application to the court in the ordinary way. 

(e) By publication in the local newspapers would be obviously 
the only effectual mode. 
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after notice of the proposal to make such order shall 
have also been delivered to him or her, or sent by the 
post or otherwise to such his or her place of residence, 
and until after sufficient hearing of the matter before the 
said board, or some member thereof, or one of their 
inspectors (a), and every notice hereby required shall 
contain (so far as conveniently may be) sumcient par- 
ticulars of the objects of the proposed order, and shall 
prescribe a reasonable time within which axiy objections 
thereto or suggestions thereon maj be made or trans- 
mitted to the board (6) ; and the said board shall receive 
and consider all such objections and suggestions, and 
may withhold, suspend, or modify their proposed order, 
as they shall thereupon, or in the result of further 
inquiry, or otherwise, think expedient (c). 

7. A copy of every such order when made shall, in the Publication 
case of any local charity, be deposited for the space of of defini- 
one calendar month in some convenient place within the tive orders, 
parish or one of the parishes or in the aistrict in which 

the charity shall be applicable, and shall be open to 
public inspection there at all reasonable hours during the 
same period ; and a copy also of every such order relat- 
ing to any charity, wnether local or general, shall be 
kept open to public ins^ction at all reasonable hours, 
at the office of the commissioners, during a like period 
of one calendar month ; and in each case effectual pub* 
licity shall be given to the making of the order by such 
means as the board shall consider most expedient for 
that purpose id). 

Power of Appeal against Orders 
of Board, 

8. The Attorney-General, or any person authorised by Power to 
him or by the said board, in the case of any charity, appeal 
whatever may be the yearly income of its endowments, against 
and any trustee or person acting in the administration orders of 
of or interested in any charity of which the gross yearly board, 
income to be calculated in maimer aforesaid {e) shall ex- 



(a) Vide ante, p. 127. 

(6) To be sent by post ; see the Charitable Notices Act. * ' ' 

(c) And must give notice to the trustees before they exercise 
their jurisdiction, s. 3. 

{d) Publication in the local newspapers will be by far the most 
effectual. 

(e) Vide ante, p. 154. 
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ceed fifty pounds (a), or any two inhabitants of any parish 
or district in which the same shall be specially appli- 
cable {h), may, within three calendar months next after 
the definitive publication of any order of the said Board{c) 
appointing or remoying a trustee or trustees, or for or 
relating to the assurance, transfer, payment, or vesting 
of any real or personal estate, or establishing a scheme 
for the administration of the charity (£?), present a peti- 
tion to the High Court of Chancery in a summary way (c), 
appealing against such order, and praying such relief as 
the case may require ; and any schoolmaster or school- 
mistress or other officer removed by the order of the 
board, without the concurrence of the trustees or persons 
acting in the administration of the charity, or a majority 
of them (/), and without the approval of a special visitor, 
if any, ot the charity, may, within two calendar months 
(next* after his or her removal), appeal in like maimer 
against the order of removal ; and the court, upon or 
before the hearing of any such petition of appeal as 
aforesaid or at any stage of the proceedings, may require, 
if it shall think fit, from the said board, their reasons 
for making the order appealed against, or for any part 
of such order, and may remit the same to the board for 
reconsideration, with or without any declaration in rela- 
tion thereto^ or may make any substitutive or other 
order in relation to the matter of the appeal, as it shall 
think just ; and the court may make any order respect- 
ing the costs, charges, or expenses incident to the appeal, 
and may also, before hearing or proceeding with the 
same, require from any appellant, other than the 
Attorney - General, proper security for such costs, 
charges, and expenses, as may be eventually payable 
by him ; but no such petition of appeal shall be pre- 
sented by any person other than the Attorney-Genera!, 
before the expiration of twenty one days aft«r written 
notice, under the hand of such appellant, of his or her 
intention to present such petition, shall have been 
delivered to the said board at their office. 
Who may 9. The Attorney-General, if he shall think fit, or any 



(a) Without such sanction of the board or Attorney-General. 
(h) Without any sanction. 

(c) Sect. 7. 

(d) Sect. 6. 

(e) As under Komilly's Act, indt arUe^ p. 104. 
(J) Sections 2 and 3. 



Dismusal of Officers, !fc, 191 

person authorised by him or by the said board, may be the re- 
appear as the respondent upon any such appeal, and the spondent 
court may make any order respecting the costs, charges, ^^ appeals, 
and expenses of the Attorney-General or other defendant. Powers to 

10. The jurisdiction vested by this Act in the said ^,*PP^'^" 
board shall be exercisable with reference to charities i. ^-Ij - 
vested in any corporation sole or aggregate (a), who, ygg^g^j -^ 
either solely or jointljrwith any other person or persons, corpora- 
shall also be the recipients of the benefit thereof. tions &c. 

11. The jurisdiction vested by the Charitable Trusts j^rijdic- 
Act, 1853 (6), in the district courts of bankruptcy and ^j^j^ of ^^e 
county courts, over charities not possessing a larger gross district 
yearly income than thirty pounds, shall be exercisable courts of 
by the said courts respectively for the like purposes and bankruptcy 
under the like provisions over charities of which the gross and county 
yearly income for the time being, to be calculated in courts en- 
manner aforesaid, shall not exceed fifty pounds (c), in larged. 
the same manner as if the last-mentioned limit to the 
jurisdiction of the said courts had been fixed by the said 

former Act. 

12. Any court or judge, or the said board, having Official 
jurisdiction to authorise the official trustees of charitable trustees of 
funds to call for a transfer of and to transfer any annui- charitable 
ties, stock, or securities (rf), may empower them also to funds may 
receive and recover (c), in trust for the charity to which he empow- 
the same shall belong, all dividends, interest, and income ^'"^. ^ 
accrued from any such annuities, stock, or securities ^^<^i^® 
respectively, and which shall for the time being be in 5['^^^dg 
arrear. 

Powers as to Dismissal of Officers, ^c, 

13. "Where any school master or mistress or other Power for 
officer (/), or any recipient of the benefit of a charity, magistrates 
being in possession by virtue of his or her office, or as such to give pos- 
recipient, of any house, buldings, land, or property of session of 
the charity (g), shall have been removed from or shall school 

(a) Ecclesiastical persons, or deans and chapters, vide ante, 

(b) Sect. '62. 

(c) Estimated by the board, vide ante, p. 164. 

(d) Act of 1853, s. 51. 

(e) That is, sue for, at Uw or in equity ; either from the 
trustees of the charity, if the stock, &c., is re- vested in them, 
or from the persons bound to pa^ the interest, &c. 

(/) As to dismissal of whom, vide Act of 1853, s. 22 ; and 
88. 2 — 6 of this Act. 

(^) As in cases of hospitals, vide ante, p. 6, and p. 88. 
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buildingB ^^^86 to hold suoh his or her office, or his or her place 
*^P^" as such recipient (a), but he or she, or any person claim- 
perty held ^^ under him or her, shall refuse or neglect to relinquish 
officer/ or possession of such house, buildings, land, or property 

recipients ^^^i^^ one calendar month next thereafter, to his or her 
of charities, s^iccessor, or to the trustees or persons acting in the 
administration of the charity, or as they shall direct, it 
shall be lawful for any two or more justices of the peace 
acting for the district, division, or place in which such 
house, buildings, land, or property shall be situate, in 
petty sessions assembled, and they are hereby required, 
on the complaint of the said trustees or administrators, 
and on the production of an order of the said board certi- 
fying such school master or mistress or other officer or 
recipient to have been duly removed from or to have 
ceased to hold his or her office or place (&), which order 
under the seal of the said commissioners shall be conclu- 
sive evidence of the facts thereby certified, and of the 
jurisdiction of the said commissioners to make such order 
for all the purposes of this enactment, and shall afford a 
complete indemnity to all persons acting thereunder, 
to issue a warrant under the hands and seals of such 
justices to any constables or peace officers of the same 
district, division, or place, commanding them, within a 
period to be thereby appointed, not being less than ten 
or more than twenty-one clear days thereafter, to enter 
into the premises, and deliver possession thereof to the 
said trustees or administrators, or their nominee or 
agent, and to remove therefrom such former school master 
or mistress, or other officer or recipient, and all persons 
claiming in his or her right, as fully and effectuaUy, and 
subject to the same provisions, as nearly as the case will 
permit, as justices of the peace are empowered to give 
possession of any properties to the landlord or his agent 
upon the determination of the tenancy thereof, under 
an Act passed in the first and second years of the reign 
of Her Majesty, chapter seventy-four, for facilitating 
the recoyeiy of possession of tenements after the de- 
termination of the tenancy. 



^ (a-) The hoard have no express power as to removal of re- 
dpients, nnless it is comprised in the power given in s. 2 ; but 



vide 2?ott. 



(by As to which, if the removal have not been upon their own 
order, they must first hear evidence, R, v. Smith, 5 Q. B. 614 

flJl f-Tafi trnatfiPR tTiomaAlvAa ««.»_j. ' 



as tlic trustees themselves must. 
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14. Every school master and mistress appointed after Masters 
the date of this Aot (a) shall be remoyable from his or and mis- 
her office (6), after reasonable notice by the trustees taresses of 
or persons acting in the administration of the charity (c), endowed 
as they shall think expedient in the interests thereof (<^], sohoolB to 
so nevertheless that tne removal by virtue only of this be remov- 
provision of a master or mistress who would be other- able, 
wise irremovable from his or her office («) shall be 
determined on by all or a majority of such trustees or 
administrators (/) assembled at a meeting convened by 
due notice, delivered or sent by the post to all such 
trustees or administrators who shall have any known 
place of residence in Great Britain or Ireland, by the 
space of not less than twenty-eight days previously, for 
the special purpose of considering ana determining on 
the question of such removal, and of which intended 
meeting a notice shall also be delivered or sent in like 
manner to the master or mistress by the same previous 
space, and so also that the resolution of the meeting 
for the removal of any such last-mentioned master 
or mistress shall be forthwith certified under the hands 
of the trustees or persons acting as aforesaid who shall 
have concurred therein, or under the hand of the chair- 
man of the meeting, and shall within seven days next 
thereafter be transmitted to the said board for their 
approval, and the same shall not take effect unless or 
until the same shall have been approved by the said 



(a) As to others, vide ante^ pp. 88 and 133. 
(h) See Act of 1853, s. 22 ; this clause provides for HiaTnias^l 
on the ground of incapacity, &c. 

(c) What is * * reasonable notice" may be matter of question ; 
it woidd probably be, in the case of a master of a free grammar 
school, not less than six months, ending with the current year ; 
as to others it would depend on the terms of the engagement ; 
but if paid by yearly salary, it could not be less than a quarter's 
notice ; but the question is practically to be determined by the 
board ; see the end of the clause. 

(d) The trustees are to judge in the first instance, and the 
clause in the principal Act, s. 17, as to advice and direction of 
the trustees, would not apply here as an indemnity (the 
rights of third parties being involved), but may be useful for 
guidance, see s. 13, and the subsequent proviso, as to approval. 

(e) That is, not removable for misconduct, &c., see s. 13. 
(/) That is, a majority, not of those present, but of the whole 

number, otherwise the sentence would have read *'a majority of 
the trustees assembled," &c. 

E 
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board, who may also, if they so think fit, fix the time 
or any reasonable conditions at or under which the same 
shall come into operation (a) ; if also there shall be any 
special visitor of the charity who shall be resident in 
Great Britain or Ireland, and free from incapacity, no 
removal of any such last-mentioned master or mistress 
shall be made under the authority only of the preced- 
ing provision without the written consent of such 
visitor (5) : provided always, that this section shall not 
apply to any endowed grammar school (c). 

Power as to Investment^ Leanng^ <$-c. 

Sect. 21 of 15. The power vested in the said board by the 
16&17 twentv-first section of <*The Charitable Trusts Act, 
Yict.c.l37, 1853," of authorising the application of monies belong- 
extended. ing to any charity, or to be raised on the security of 
the properties thereof, to the improvement of such pro- 
perties, shall extend to authorise the application of any 
like monies to any other purpose or object which the 
board shall consider to be beneficial to the charity or 
the estate or objects thereof, and which shall not {d) be 
inconsistent with the trusts or intentions of the foun- 
dation. 
A majority 16. A majority of two-thirds of the trustees of any 
of trustees charity assembled at a meeting of their body duly con- 
to have stituted, and having power {e) to determine on any sale, 
legal power exchange, partition, mortgage, lease, or other disposi- 
of dealing ^ion of any property of the onarity (/), shall also have a 
with the legal power, on behalf of themselves and their co-trus- 
chanty tees(flr), and also of the official trustee of charity 
"^^^ lands (A), where his concurrence would be otherwii 



(a) As to the duration of the '* reasonable notice'* required, 
vide p. 193, n. (c). 
(h) See Whiston y. BUhop of Roehesterj 7 Hare, 532. 

(c) See 3 & 4 Vict. c. 77, the Endowed Grammer Schools Art, 
which contains a similar proyision. 

(d) That is, in the opinion of board. For by s. 17 of tbe 
principal Act, no application to the Court of Chancery can be 
made without their sanction, except by the Attomey-GeneraL 

(e) That is, by the terms of their tmst, or with the sanction 
of the board, under s. 29 of Act of 1855. 

(/) Where they have not such power, the board can sanctios 
such dispositions ; vide (e). 
(g) Dissenting. 
(h) Vide Act of 1855, s. 16. 
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required (a), to do, enter into, and ezeonte all such 
acts, deeds, contracts, and assurances as shall be recjui- 
site for carrying any such sale, exchange, partition, 
mortgage, lease, or disposition into legal effect, and all 
such acts, deeds, contracts, or assurances shall have the 
same legal effect as if the same were respectively done, 
entered into, or executed by all the acting trustees for 
the time bein^, and by the said official trustee. . 

17. No official trustee of charitable funds, appointed ?zfi~ 
under or in pursuance of the first (6) or secondly recited ^"^Jf^j^ 
Act (c), shall be chargeable with or accountable for any ^J^^mtable 
loss or misapplication of the said charitable funds, or ^^^ j^^^g ^q. 
the dividends, interest, or income thereof, unless the less ooca- 
same shall have been occasioned by or through his own sioned by 
wilful neglect or default {d), his own 

18. The official trustees of charitable funds shall lav neglect. 
before Parliament annually, on or before the fourteenth Accounts to 
day of February, or as soon as practicable after Parlia- be lud be- 
ment shall be sitting, an account of the total amount fore Parlia- 
of the capital stock, shares, and securities transferred ment. 

to them in the year ending the thirty-first day of 
December preceding, and of the total amount of monies, 
other than dividends or interest, paid to them or to their 
account durine the same period, and of the investment 
thereof, and of the capital stock, shares, and securities 
sold or re-transferred by them during the same period, 
and of the aggregate amoimtof the capital stock, shares, 
funds, and securities, and the balance of cash, held 
by them on such preceding thirty-first day of Decem- 
ber. 

19. The board may require any person having the Power to 
custody or control of any deed or document in which require the 
any charity or charities shall be solely interested {e) to transmis- 



(a) The reason of his having the legal estate vested in him. 
The gist of the enactment is to carry out the principle that he is 
to be a bare trustee (vide ante, p. 175), and to give the majority 
the same powers of acting wiUi cut his concurrenceas if they 
had the legal estate, and also to do away with questions as to 
non-concurrence of co-trustees. See the end of the clause. 

(6) Act of 1853, 8. 47. 

(c) Act of 1855, 8. 15. 

{d) See Lord St. Leonards' Act, 22 & 28 Vict. c. 85, 
a 81. 

(e) This stringent enactment, therefore, does not apply where 
there are dispositions in the deed or will for the personal or 

K 2 
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lion of transmit the same to the office of the said commissionen 
documenta for examination (a) ; and where such deed or document 
belonging ^)^^ not be held bv any person entitled as a trustee 
to chanties. ^^ otherwise (6) to the custody thereof, the board may 
either retain the same, for the security thereof, in the 
repository provided by them under the sixty-third sec- 
tion of "The Charitable Trusts Act, 1863," or, as they 
may think most advantageous to the charity, may there- 
upon, or at any time thereafter, return or issue the same 
to the trustees or persons acting in the administration 
of the charity, for the purposes thereof. 

Orders, how enforced and obeyed^ 

Orders to 20. All orders made by the said board under the pro- 
be enforce- visions of this Act shall be enforceable by the same 
able as means, and shall be subject to the same provisions, as 
under for- are applicable, under the Charitable Trusts Act, 1853 (c), 
mer Acts, and the Charitable Trusts Amendment Act, 1856 {A 
respectively, to any orders of the said board maae 
thereunder. 
Board to 21. The said board shall from time to time make 

make such minutes as shall be required relative to the institu- 

minutes. tion and conduct of their proceedings under the juris- 
diction created by this Act(6). 
Indemnity '^^' Every order made under this Act under which 
to the Bank &ny stock, shares, securities, or monies shall be trans- 
of England ferred or ])aid to or deposited with the trustees of any 
and others, charity, or the official trustees of charitable funds, shaU 
aftbrd a complete indemnity to the Governor and Com- 
pany of the Sank of England, and to all companies and 
persons by whom respectively any such transfer, pay- 
ment, or deposit shall be permitted or made, for per- 



absolute benefit of any party. The board may ascertain whether 
this is 80 by calling for its production under the powers of the 
principal Act. See the Act of 1853, s. 12. 

(a) Which must mean more than mere production ; for the 
board had already been empowered to call for the production 
of any deed; see Act of 1853, s. 12, and Act of 1855, s. 7. 
It probably includes the power of taking copies for more mature 
consideration than can be convenient in the case of an original. 

(b) The enactment only applies to deeds or documents in 
which there are no dispositions but in trust for a charity, vide 
supra, p. 195 (e). 

(c) See s. 14, and s. 20. 

(d) See s. 9. 

(s) See the minutes in Appendix, post, 211. 
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mitting or makisff the same, and tlie said goyemor and 
company and other companies and persons shall be 
reqoirea to giye effect or conform to such order, and 
it shall not be necessary for them to inquire concerning 
the propriety of the same order, or the jorisdiotion 
under wnich the same shall purport to be made. 

24. Eyery commissioner, secretary, and inspector act- Oommis- 
ing under or employed for the purposes of the said Acts sioners^&c, 
shall be exempt from serying on juries while he shall be exempted 
so acting or employed. from semng on juries. 

25. This Act may he cited for all purposes by the Short titleb 
short title of "The Charitable Trusts Act, 1860" (a). 



(a) Vide antej p. 186. 
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Boman Catholic Charities Act. 
(23 & 2dt Vict. c. 134.) 

CharitieB 1. ISfo existing or futnre eift or disposition of real or 
forlawfnl personal estate upon any La^wfol charitable trust for 
purposes the exclusive benefit of persons professing the Boman 
not to be Catholic religion (a) shall be invalidated by reason only 
wiT^^ the same estate has been or shall be also {h) subjected (c) 
bytheaddi- ^ ^^ ^^^^^^ ^^ provision deemed to be superstitious (cQ, 
kfc^Sw ^"^" ®' otherwise prohibited by the laws affecting persons 
tnwt, bnt professinff the same religion (e^, but in every such case 
the pro- it shall be lawful for the High Court of Chancery, or 
perty may any judge thereof sitting at chambers, in exercise of 
be appor- the jurisdiction created oy the Charitable Trusts Act, 
tioned, and 1863, upon the application of Her Majesty's Attor- 

(a) That is, for Eoman Catholic chajMls, or clergymen as such, 
or the Boman Gatholio worship or schools, nnder 2 & 8 WiU. 
4, c. 115. F«fea»te,p. 30. 

{h) That is, the aame gift or disposition — one entire gift for the 
lawKil and the unlawful uses. If the gifts are separate, and are 
deemed superstitious, the clause as to the lawful gift is not needed, 
and as to the other will not apply. In point of fiiict there are no 
gifts for the uses deemed traperstitious, except connected with 
some gifts to individuals, lay or ecclesiastical ; if to ecclesiastics, 
gifts for their support are lawfdl charitable trusts, vide supra ; 
or if to laymen, other charitable purposes are usnallj added ; 
but if not, probably the gift for the uses deemed ' 'superstitious'* 
might, as it would be impossible to giro effect without aiding 
the support of a priest, be itself deemed in jMtrt for a lawful 
charitable trust. It is implied, by the fifth section, that there 
may be such dispositions without any deed or document declaring 
the trusts, as to which see that clause ; wheooe it results that, if 
the application has not for twenty years been partly to the uses 
deemed superstitious, the commissioners must frame a ecbeme. 

(c) By express terms of the deed ; or disposition and requut 
will be sufficient, vide ante, p. 50; or by usage, according to 
s. 5. 

(d) That is, for diyine serrices to be offered for the benefit of 
the soul of a particular person or his family. Trusts for the 
celebration of Eoman Catholic divine sendees generally have 
never been deemed superstitious since the Act 2 & 3 Will. 4, 
although such services are alwayspro defvmctia; vide ante^ p. 80. 

(«) As by the law against vmU religionists. 



OammuiiUion qf TtuHb, Illegal. 199 

oey-General, or of any penon (a) authorised for this the whole 
purpose by the certificate of the Board of Charity Com- applied to 
missioners for England and Wales (ft), or for the said ^^'^ P«- 
board (e) upon the application of the person or persons P<>"®** 
acting in tne administration of such real or personal 
estate, or of a majority of such persons (J), to appor- 
tion the same estate, or the annual income or benefit 
thereof, so that a proportion thereof, to be fixed by 
such court or judge, or by the said board, as the 
case may require ui), may be exclusively subject to 
the lawful charitable trusts declared by the donor or 
settlor (/), and that the residue thereof may become sub- 
ject to such lawful charitable trusts, for the benefit of 
persons professing the Roman Catholic religion (^), to 
take effect in Heu of such superstitious or prohibited 
trusts, as the said court or judge (A), or the said board) 
may consider under the circumstances to be most 
just(t); and also that it shall be lawfol for the court 
or judge, or board, making any such apportionment by 
the same or any other or&r or orders to establish any 
scheme for givine effect thereto (A;), and to appoint 
trustees for uie administration of the several portions 
of such real and personal estate (/), according to the 



(a) Tmstee or other peraon, under b. 17, hut in some wa/ 
connected with or oonoemed in the charity. 

(6) Sect 17. The board can only €uA on the application of the 
trosteee, hut they may authorise any other person at all events 
interested in the charity to apply. 

(c) See the Charitable Tmsts Act of 1860, b. 2, last line. 

Id) Vide swpra, 

(«) Implying that the gift ib one entire gift of a fund, as an 
estate for usee partly lawful, partly not so ; as to which, vidt 
guprOf p. 198 (6). 

(/) Vide supra, p. 198. {g) Vide supra (6). 

(h) Consulting, as usual in framing schemes for religious 
schemes, not only the trustees and parties interested, but the 
ecclesiastioal authorities, as to the proper mode of giving effect 
to the trusts, according to the discipline of the Boman Catholic 
Church ; vide anUj p. 96. 

(») As in case of a gift of a gross sum or fund to an ecclesiastic, 
with a general request for the benefit of divine serrices. , This 
would authorise the court or commissioners to allot to the indi- 
ridual ecclesiastic a reasonable stipend, and allot the rest to other 
ecclesiastics or the ecclesiastics of various chapels. 

(h) See Charitable Trusts Act of 1860, s. 2. 

(^) As in the case of allotment of a ^£t as above, the inter- 
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No prooeed- 
ingB to be 
institated 
aa to deal- 
ings with 
Roman 
Catholic 
charities 
prior to 
2 & 3 Will. 
4 c. 115. 



Certain 
deeds for 
Roman 



tmsts established of the same proportions respectivelry 
and to vest the estate to be so apportioned in the tms' 
tees so to be appointed. 

2. No prooeeoings at law or in equity dhall be bronght 
or instituted (a) on account or in respect of any dealings, 
transactions, matters, or things with or concerning any 
real or personal estate subject to any use, trust, gift, 
foundation, or disposition for any chanty relating to or 
connected with the Roman Catholic religion which took 
place prior to the passing of the Act of the second and 
third years of the reign of King William the Fourth, 
chapter one hundred and fifteen (5) : proyided that 
nothing herein contained shall extend to sanction or 
exempt from such proceedings .as aforesaid the fraudu* 
lent misapplication or (c) conversion of any such real 
or personal estate to any private use or purpose not being 
charitable (d), 

3. No deed nor other assurance for any charity relating 
to or connected with the Roman Catholic religion made 
subsequently to the passing of the Act 9 Geo. 2, 



yention of tmstees being necessary to secure the permanence or 
continuance of the endowments. 

(a) This may, by its terms, either mean prooeedines by any 
parties entitled to the hene/U of the trust or foundation, or the 
heirs or legal representatives of the donors, claiming adversely 
to the charity, on the ground of the illegality or inyalldity of the 
disposition. The proviso at the end rather tends to show that 
the former is the meaning, especially as, since the statute, the 
period of twenty years has run. Moreover, as to illegality, it 
is provided for by the first clause ; as to invalidity (under the 
Act of Gkorge 2, against alienations of land for charitable uses, 
except by deed enrolled), it is provided for in the next section. 
The scope of the clause, therefore, seems hreack of trtut. And 
as to breach of trust there is no limitation as between trustee 
and cestui que trust ; and any mis-application of such funds by 
the trustee, to his own benefit or otherwise, would be a breach 
of trust ; but (as the proviso at the end of the clause implies), 
there may be mis-application even to parties' own benefit with- 
out, yet not fraudulent, nor involving any restitution as to the 
poif, although requiring rectification as to the future. 

(&) The Act legalising gifts for support of the Roman Catholic 
religious worship and education, mde avUe^ p. 30. 

(c) The word fraudulent is to be taken as if introduced 
here, clearly overriding both clauses of the sentence. 

(d) That is, without any real or reasonable belief in a right. 
See tiie proviso to s. 6. 
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0. 36 (a), and before the passing of this Act (6), shall Catholic 
be void or voidable by reason of the same not having charities 
been made, perfected, or enrolled in the manner directed "°* *?^ 
by the first-named Act or otherwise, nnder the pro- ^?i^ -^^ 
visions of the said Act (c), if such deed or assurance has .^ J^ 
been or shall be, within twelve months after the passing j^Q^^j^g 
of this Act (rf), enrolled in the High Court of Chancery : ^^q^ f^_ 
provided that every deed or assurance for any such j^g of Act. 
charity as aforesaid coming within the provisions of the ^^^ 
Act passed in the ninth year of the reign of King Qeorge ^ ^' ' 
the Fourth, intituled " An Act for remedying a Defect g q.^^ ^ 
in the titles of Lands purchased for Charitable Par- ^ 35 * ' 
poses," shall have the benefit thereof notwithstanding 
anything herein contained (e). 

4. The expense of the enrolment of any deed under Expense of 
the third section of this Act shall be defrayed out of the enrolment, 
property subject to the charity to which the same may ^^w to be 
relate. ^«^^y^- 

5. "Where any (/) real or personal estate, subject to The trusts 
any use, trust, gift, foundation, or disposition for any ?f charitieg 
charity relating to or connected with the Roman Catholic ^° ^'^^ *°" 



(a) Only snch are within that Act. See p. 52. 

(6) Passed, 28th August, 1860. 

(c) It is only defects under that Act which are aided. If 
there is not a valid declaration of trust under the statute of 
Charles, the charity will not be aided: but see p. 57. 

id) That is, from the 28th day of August, 1860. No deed 
can safely be enrolled subject to a trust for uses deemed 
superstitious, nor if for any uses prohibited — as, for ex- 
ample, if the trusts are for a religions order of males. When 
a deed is now enrolled disclosing trusts for uses ** deemed super- 
stitious," the trustees or donees will have no alternative but to 
apply to the board or a judge at chambers to sanction a com- 
mutation of such trusts. There will be the alternative of 
risking the loss of the property in an adverse suit by the heir 
of donor, whose right, however, accruing on the entry of trus- 
tee or death of donor, will be barred by twenty years' pos- 
session of donee under the Statute of Limitations ; as to which 
vide Brassington Y, Lleuxllyn, 27 L. J., Ex., 297. 

(e) 9 Geo. 4, c. 85, passed 25th July, 1828, vide tupra. 
It provides for the enrolment of deeds executed before that 
time, conveying property to charitable uses for valuable con- 
mderation, omitting the enrolment, which it was supposed, 
erroneously, did not require enrolment. 

(/) Any part of the property the subject of a disposition. 

K 8 
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sence of religion (a), shall have been applied upon any charitable 

BetUementB trusts relating to or connected with the same religion {h) 

may be during any continuous period of twenty vears, but tne 

ascertained Qnginal trusts of such pronerty shall not be ascertained 

from the ^^ means of any written aocument (c), the consistent {d) 

'**^* usage of the last preceding twenty vears («), or of the 

last period of twenty ;^ears during which any oonsbtent 

usage in the application of such property shall have 

prevailed, shall be deemed to afford conclusive evidence 

of the trusts on which the same property shall have 

been settled. 

The Act not 6. Nothing in this Act contained shall extend to give 

to preja- effect to any use, trust, gift, foundation, or disposition 

dice past heretofore made which has been already avoided in any 

or pending proceeding at law or in equity, or to prejudice any suit 

proceedings at law or in equity commenced before the passing of this 

or advCTse ^^t, or to affect (/) any property held or enjoy^ bene- 

P<»*«88^o^ ficially by any person or persons at the time of the 



(a) Whether *' lawful ** or *' deemed to be superstitious,*' as 
mentioned in s. 1. 

(b) Lawful, and not such as are " deemed to be superstitious," 
as in 8. 1, for such are not charitable in the sense in which the 
courts use the word ; vide Treatise, p. 36. And qucere, what 
will be the efifect of usage to apply the fimd whoUj or partly to 
such uses ? In substance it can only have heen applied to the sup- 
port of the priest who celebrated the divine services, which would 
be a charitable use, if the donor had so declared it to be his 
object. If the clause does not apply to such a case, the only 
effect will be that the matter will be left as it would have been 
wUhoiU the clause, i,e. usage will be evidencCf but not eon- 
cbisive; and supposing the eommissioners satisfied Uiat the 
trust was for uses '* deemed superstitious," the first section will 
apply. Of course this clause does not refer to an application to 
the personal benefit of the donee ; vide proviso in s. 6. 

(c) If they are, then if iynly lawful these clauses do not 
apply ; if partly unlawful, the first clause applies. 

((2) This seems superfluous : if the practice has not been 
consistent, it cannot have been a *' usage,** — certainly not a 
usage of twenty years. If there is neither deed nor usage nor 
discretion in the donees or trustees, the court or commissioners 
must frame a scheme ; vide cmUf p. 49. 

(e) If the usage has been to apply the funds wholly or in 
part in the offering of masses, then by virtue of this enafetment 
the first clause will be applicable. 

(/) *' Nothing in this Act contained" (t.e. s. 1 or s. 5) "b 
to affect" such property, or the right to it, which remains 
where it did. The application of it, e?en for twenty years, for 
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passing of this Act adversely to any such use, trust, 
gift, foundation, or disposition. 

7. Nothing in this Act contained shall be taken to Nothing in 
repeal or in any way alter any provisions of an Act passed this Act to 
in the tenth year of His late Majesty King George the repeal pro- 
Fourth, intituled " An Act for the Relief of His Ma- ▼Jnons of 
jesty's Eoman Catholic Subjects," respecting the sup- l^^'^i ^7. 
pression or prohibition of the religious orders or societies 

of the Church of Rome bound by monastic or religious 
vows (a). 

8. In the construction of this Act, except where the Interprets- 
context or other provisions of this Act shall require a tlon of 
different construction, the expression " Charity " herein "Charity." 
contained shall be construed to mean and include the 

same matters and thines as the like expression means 
and includes in the ** Charitable Trusts Act, 1853 " (b). 



donee's own use will not "afifect" the right. Now s. 1 only 
applies in this way, that in substance a gift for uses 'deemed 
superstitions" is a gift for the support of the priest, or priest 
who may celebrate the services ; and that being so, such priest's 
enjoyment of the income cannot possibly be deemed *' adverse,'* 
so as to bar the application of the Act ; for it would be con- 
sistent with a secret trust for such uses or services, as in any 
view the priest would enjoy the fund for life under such trust. 
Then, as to the previous clause (5) it has^-ezcept in the view 
above suggested, viz., that of a gift in trust for the support of 
priests— no application to such a case ; for it speaks only of a 
usage as to an application to any cfiaritaible trusts ; and a 
bequest to a particular person or persons (as distinguished 
from a body or class) for their own personal benefit, is not a 
chanty, but a private gift or legacy ; and if it be for a 8v>c- 
eession of persons, who are to exercise certain functions, it is a 
trust, VtdeanJte^ p. 48. 

(a) So that if any of the trusts are for the support of such 
houses or orders, they would have to be commuted under s. 1. 
And a usage so to apply a fund would not be evidence of a 
lawful charitable trust under s. 6. 

{h) That definition includes chapels, and the exception of 
chapels in the Act of 1853 is not applied. But Roman Catholic 
cha^ls are always partly supported by voluntary offerings ; so 
that even if endowed the Act applies only to the endowments. 
See Act of 1853, s. 62. 
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APPENDIX. 



GENERAL ORDERS and RULES of the Court of 
Chancery, relating to Procedure under " TJie Chari- 
table TruaU Act, 1853." 

Neto Order of Court of Hilary Term, 1860, under the 
Charitable Trusts Act qf 1853. 

I, &c., in pnrsnanoe of an Act, &o., intituled ''An Aet for 
the better Administration of Charitable Trusts," direct : — 

1. That any application to a judge at chambers, under 
** TheCharitaole Trusts Act, 1853," section twenty-eight{a), 
shall be made by summons, and such summons may be in 
the form set out in schedule [E. No. 1] annexed to the 
General Order (5), or as near thereto as the nature of the 
case may permit. 

The fees payable on proceedings before the Master of 
the Rolls, or any of the Yice-Chancellors under the said 
Act, shall be the same as are payable according to the 
Orders XXXVI 11. and XXXIX. (c), in respect of other pro- 



(a) Vide ante, p. 140. 

{h) That is, " In Chancery. 

In the matter of the [the name of the eharUy] 

and of the Charitable Trusts Act, 1853 

[or 1853 and 1856, or 1853-56 wnd 60, 

as the case may he]. 

Let all parties concerned attend me at my chambers [state ^here\ 

on, &c., on the 'hearing an application on the part of [here state 

en whose behalf the application is made, and the precise object of 

ihe application]. Dated, &c. 

iVb^c— If you do not attend, either in person or by yonr solieitor, 
at the time and place above mentioned, such order will be 
made and snch proceedings taken as the judge may think 
. just and expedient. 
See the new orders in Chancery, Order XXXV., as to proceed- 
ings in chambers ; which embrace applications under the Trustees* 
Act. 

(e) Goldsmith's Practice of Equity, Appendix, p. 69. There is 
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oeedings oommenoing by summons, and shall also be in 
all other respects regulated by those orders. 

In all cases in wliich the Master of the KoUsi or any 
Vice- Chancellor, shall direct that any matter commenced 
by summons under the said Act shall be heard in open 
oourti the same fees shall be payable, and the same costs 
shall be ^allowed, as would have been payable in respect of 
any other matter so heard. 

ISo Older made under the said Act by a judge in cham- 
bers shall be subject to appeal where the gross annual 
income of the charity has not been declared by the charity 
commissioners for jSngland and Wales to exceed one 
hundred pounds, unless the judge by whom such order may 
have been made, shall certify that such appeal ought to 
be permitted, either absolutely or on such terms as the said 
judge may think £t to impose. 



The Lord Chancellor's Orders as to the Jurisdiction exer^ 
cised under the Charitable Trusts Act by the County 
Courts^ ^th December^ 1853. 

Oedebs for regulating proceedings by and before the 
judges of county courts, under the Charitable Trusts 
Act, 1853, and for fixing and determining the fees to 
be taken in respect of such proceedings : 

1. The clerk of every county court shall keep a book, in 
the form in the schedule hereunto annexed, to be called 
" The Charitable Trusts Book,*' in which a record shall be 
kept of all proceedings taken in that court in matters of 
charitable trusts. 

2. When any person has obtained the required order 
or certificate from the charity commissioners, and he is 
desirous of taking proceedings in the county court, he 
shall produce such order or certificate to the clerk, who 
shall retaia and file the same in numerical order in his 
office ; and the party producing such order or certificate 
shall be deemed the plaintiff in such proceedino^s, and the 
person served with a summons under Order IV. shall be 
deemed the defendant. 

3. When the Attorney- General shall propose to take 



a provision in the Charitable Trusts Act, 1855, s. 40, for taxation of 
costs in charity cases ; but, which is fkr more important, the Act 
of 1860 enables them in many cases to adjudicate witluyui recourse 
to Chancery, which necessarily entails expense upon the charity. 
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prooeedings in the ooanty court, he ahall cause to be 
deliyered or trauBinitted to the clerk a written statement, 
showing the nature and object of the proposed proceedings, 
and the clerk shall retain and file such statement in nu- 
merical order in his office, and the Attorney-General shall 
in such furoccedings be deemed the plaintiff, and the person 
served with a summons under Order IV. shall be deemed 
the defendant. 

4. Upon the production of any order, certificate, or 
statement herein-before mentioned, the clerk shall, at the 
instance of the plaintiff, prepare a summons thereon, in the 
form set forth in the schedule hereunto annexed, in which 
shall be stated the substance of the order, certificate, or 
statement, and he shall make as many copies thereof as 
there are parties required by the plaintiff to be summoned, 
and two additional copies, the one to be filed in the clerk's 
office, and the other to be transmitted to the charity com- 
missioners. 

5. The clerk, if required by the plaintiff, shall prepare 
a notice to attend proceedings, in the form set forth in the 
said schedule, to be served on any persons indicated by 
the plaintiff, besides those summoned imder the last pre- 
ceding order, and the said clerk shall make as many copies 
thereof as there are persons to whom such notice is to be 
given, and two additional copies, one to be filed in his 
office, and the other to be transmitted to tlie charity com- 
missioners. 

6. The clerk shall forthwith transmit, by pre-paid post 
letter, a copy of the sumtnons to each of tiie parties required 
to appear, and a copy of the notice to attend proceedings to 
each of the persons indicated by the plaintiff, and such 
transmission shall be sufficient service, unless the judge 
shall otherwise direct. 

7. Where the plaintiff does not require any summons or 
notice to attend proceedings to be issued, the clerk shall pre- 
pare a notice of hearing, in the form set forth in the said 
schedule, and two additional copies thereof, one to be filed 
in his office, and the other to be transmitted to the charity 
commissioners, and shall either deliver such notice to the 
plaintiff, or cause it to be served on him by pre-paid post 
letter, unless the judge shall otherwise direct. 

8. In all cases it shall be competent for the clerk, if 
required by the plaintiff, to summon some persons, and to 
serve others with either or both of the said notices, or to 
serve a notice of hearing on the plaintiff, and a notice to 
attend proceedings on any other person. 

9. In all cases it shall be competent for the judge to 
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direot what persons, or additional persons, shall be senred 
with a summons or notice to attend proceedings or notice of 
hearing, 

10. Upon the requisition of the charity commissioners, a 
copy of the judge s note of the evidence taken at tiie 
hearing, or such part thereof as may be required by the 
commissioners, shall be transmitted by the judge to them at 
their office by post or otherwise. 

11. Upon the requisition of the Attorney-General, in pro- 
ceedings instituted by him, a copy of the judge's note of 
the evidence taken at the hearing, or such part thereof as 
may be required by the Attorney-General, shall be trans- 
mitted to him by post or otherwise. 

12. A copy ot tne summons, notice to attend prooeedines, 
notice to appear, together with a copy of the order made by 
the Court, shall in all cases be transmitted by the derk, 
forthwith after the hearixig, by post or otherwise, as the 
judge shall direct, to the omoe of the commissioners. 

13. Where the annual income of the charity exceeds 10^. 
the court fees shall be payable as in cases within the 
ordinary jurisdiction of the Court, without piejudipe to the 
privilege of the Attorney-General as to costs, and the chari- 
table funds may be made liable to the payment thereof, at 
the discretion of the judge. 

14. Where the annual income of the charity does not 
exceed the sum of 10/. no fees of court shall be payable 
out of the funds of the charity ; nor shall any fees be paid 
by any party to the proceeiung, unless the judge shall, 
in his discretion, order any of the parties to the proceeding 
before him to pay such fees of court as he shall think fit, 
without prejudice to the privilege of the Attorney-General 
as to costs. 

15. Where court fees are payable, they shall be calcu- 
lated according to the scale of fees applicaole to proceedings 
for the recovery of tenements under the 9 & 10 Vict. c. 96, 
s. 122, the annual income of the charity, like the annual 
rent of the tenement, being treated as the basis of calcu- 
lation. 

16. The order or certificate of the commissioners, or 
statement of the Attomey-Gbneral, as to the amount of 
the annual income, shall l>e conclusive on the Court. 

17. The enactments, Secretary of State's orders, practice, 
and forms in force and used in uie county courto shall, sub- 
ject to the foregoing orders, be adopted with reference to 
proceedings in matters of chariteble trusts, so far as the 
same are applicable, mutatis mutandis, 

18. The above orders shall be in force until farther 
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orders shall be made, under the Charitable Trusts Aet, 
1853, for regulating proceedings in the county courts re* 
lating to charitable trusts. 



Schedule of Fosms. 



Summons, 



In the County Court of , holden at . 

(Seal), 

In the matter of {title of charily), 
No. of charity. 

{Name, description, and address of party to be sum* 
moned). You are hereby summoned to appear at a county 

court, to be holden at , on the — day of , 18 — , 

at the hour of — - in the forenoon, upon the hearing of 
an application which has been made to the Court in the 
matter of the above charity, by which it is suggested (here 
state substance of order, certt/katey or statement). And you 
are informed, that if you do not attend, pursuant to the 
requisition of this summons, the Court may proceed in the 
matter in your absence, and make such order as may appear 
just therein. And you are further informed, that if you 
do not obey such order, you will be liable to be imprisoned 
by order of the Court. 

A. B., 
Clerk of the Court. 

Dated this — day of 



Notice to attend Proceedings, 

In the County Court of , holden at . 

(Seal). 

(In the matter of {title of charity)^ 
No. of charity. 

{Name, description, and address of party to whom notice 
is to be given). Take notice that the hearing of an ampli- 
cation in the matter of the above charity, by which it is 
suggested {fiere state substance of order, certificate, or state-* 
tnent), will take place on the — day of — j 18 — , at 
the above county court. 

The object of this notice is, that if jou are desirous of 
attending the said hearing, you are at liberty to do so, and 
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you may be heard in support of any objeotion you may 
haye to such proceedings in respect of the above charity. 

But if you do not attend at the hearing, you will not be 
subject to any costs or penalty in respect of such non- 
attendance. 

A. B., 

Clerk of the Court. 
Dated this day of , 18—. 



Notice of Hearing, 

In the County Court of , holden at — . 

(Seal). 

In the matter of {title of charity), 
No. of charity. 

{Name^ description, and ctddress of party to whom notice 
is to be given). Take notice, that the hearing of the appli- 
cation in the matter of the above charity is appointed to 

take place at this court on the day of — -, 18 — (a). 

A. B., 
Clerk of the Court. 
Dated this day of , 18—. 



Form of Record, 

Ashley, Lady, Charity of, In the matter of. 
No. 1. 

On the day of , 18—, an order (" certificate," 

or ^^ statement," as the case may he) was produced J by 
{sttxte the party proditcing or transmitting it), and the same 
nas been numbered 1, {or as the case may be, according to 
the priority of production to the clerk). 

On the day of , 18 — , a summons {or other pro-- 

cesB, as the case may be) was issued, and directed to be 
served by post {or otherwise, as the case may be) on {state 
the parties), requiring him ("her," or "them," as the case 

may be) to appear at this court on the day of , 

18—. 

At a court holden on the day of , 18—, appeared 

{state parties appearing, or reasons for not appearing, and 
whether they appeared by counsel or otherwise. If any 
adjournment takes place, state the cause thereof, and adjourn- 



(a) This should be at the earliest oonyenient sitting of the Court. 
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mentf and until when adjourned ; then^ on the adjournment 
day, proceed in a similar manner as on the first day of 
hearing : and the same on every successive adjournment day. 
When the matter is finally disposed of then proceed) — 

The matter having been heard, the Court made the 
following order — (Here state the order. If any other pro- 
ceedings, whether before or after the final order, are taken 
in the matter, they must be recorded in a similar manner 
in their proper places. It wiU not he necessary to set forth 
on the record any of the evidence, as that will appear on 
the judge* s notes ; hut any document produced, or any copy 
thereof, which the judge requires to he filed, should he filed 
al ong with the other papers relating to the mattery 

When the record of proceedings in any charity occupies 
more than one page, the record may he continued on the 
next blank page, and a reference should he made from such 
previous page to such next page, and from such next page to 
such previous page. The oook in which the record is kept 
should he paged throughout, and have an alphabetical index 
at the end. The names of the charities should be arranged 
in the index alphabetically, and the numbers of the pages in 
which any proceedings are recorded should be given at the 
end of the names). 
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RULES OF THE CHARITY COMMISSIONERS. 



No. 1. — General Minutes relating to the ProoeedingB of the Com- 

miBsioners and Uieir Inspectors ; 

No. 2. — ^Begnlations and InstracUons oonceming Applieations to 
the Board, with Forms of Application, &c. 



No. 1. 

General Minutes relating to the Proceedings of the 
Commissioners and their Inspectors, 

1. The oommissioners attending daily at their office fbr the 
despatch of business will sit as a board as often as occasion shall 
require, and, notwithstanding any ajoumment, will resume their 
sittings when necessary. 

2. All communications, papers, and documents addressed or sent 
to the commissioners or their secretary shall be forthwith regis- 
tered, and laid before the board. 

3. A separate register shall be kept of all deeds, muniments or 
documents relating to charities which may be deposited with the 
board. 

4. Registers shall be kept of all letters, instruments, and docu- 
ments sent from the office. 

5. A summary or breviate shall be made, and kept in the office, 
of the proceedings in every matter brought under the consideration 
of the commissioners. 

6. The seal of the commissioners shall not be affixed to any docu- 
ment except at a sitting of the board. 

7. As a general rule, the board will require applications with 
reference to any charity to be made in writing, and signed by the 
applicants ; but the board, without any precedent application to 
them, will institute inquiries and exercise their powers with respect 
to any charity where it shall appear to them expedient to do so. 

8. As a general rule, applications will be proceeded with in the 
order in which they are reoeired, except where the board shall (in 
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caaes of nrgencj or for any special reason) think fit to depart firom 
this mle. 

9. All official correspondence shall be carried on in the name of 
the secretaiy. 

10. Examinations and inqoiries shall be conducted, as far as may 
be found practicable, by correspondence at the office of the opm- 
miflsioners, or by personal communications there made. 

11. Every case in which local ezamipation and inquiry shall be 
requisite shall be referred by the board to an inspector. 

12. Upon erery such reference a copy of the minute of the board 
relating thereto, signed by the secretary, shall be delivered to the 
inspector to whom the reference is made, and such copy shall be 
his authority for prosecuting the examination and inquiry thereby 
directed. 

13. Every such examination and inquiry shall be made with 
such public and particular notices, and according to such general 
conditions as the board may prescribe, and, subject thereto, in 
such manner as the inspector, bearing in mind that the object is 
to insure the most just and beneficial application of the charity, 
shall think fit 

14. The general mode of conducting the examination and inquiry 
will be left to the judgment and discretion of the inspector, who 
shall be at liberty to avail himself of all such evidence and informa- 
tion as he may be able to obtain, and to exercise for that purpose 
all the available powers of the Act, except where the board shall 
have prescribed any particular limitation of the inquiry or of the 
exercise of such powers. 

15. The inspector shall report to the board the result of every 
such examination and inquiry, and shall in his report mention the 
nature of the evidence and information obtained by him, and whether 
taken on oath or not. 

(Signed) P. Eblb. 

Jambs Hilu 
Bd. Jonbs. 
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No. 2. 

Regulations and Instructions concerning Applications 
to the Board under " The Charitable Trusts Act, 
1853*' (16<fcl7 Vict, c 137). 



I. — Applicatums for Inquiry or Relief retpecting any Charity, 

1. Any person or persons having reasonable grounds may apply 
to the board for inquiry or relief with respect to any charity. 

2. The application should be in writing, addressed to the com- 
missioners, and signed by the applicants, who should add thCir 
respective professions, occupations, or qualities, and residences. 

3. No precise form is necessary ; but the usual designation of the 
charity, and the name of the parish, township, or place for the 
benefit whereof the charity was founded, or in which it is adminis- 
tered, and the names, professions, or occupations and residences of 
the trustees or persons acting in the management or administration, 
should be stated in all cases. Such facts and circumstances as will 
sufficiently explain the nature and object of the application should 
also be stated. 

4. A separate application should be made for each charity, except 
where several charities are administered together under one scheme 
or system of management. 

5. On receipt of an application, the board will make such inqui. 
ries and adopt such proceedings as the case may require. 

6. A form of initiatory application is subjoined. (See Appendix, 
No. 1.) 

II. — Inquiriee to he institfUed by the Board, 

1. When an examination and inquiry into any charity is consi- 
dered necessary, the board will communicate with the trustees or 
other persons capable of giving the required information. 

2. Forms of inquiry are subjoined. (See Appendix, Nos, 2, 
3, 4, 5.) 

III. — Applicatuma for the Opinion, Advice, or Direction of the 

Board, 

1. An application may be made by any trustee or other person 
having any concern in the management or administration of any 
charity, for the opinion, advice, or direction of the board, in the 
matter of the trust. 

2. Every such application should contain concise statements, and 
as far as conveniently may be, in numbered paragraphs, of all the 
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material facts and drcomBtanoes, upon wbicli the opinion, advice, 
or direction of the board is desired. 

3. It should be stated whether the application is made with the 
concurrence of all the trustees or persons concerned in the manage* 
ment or administration of the charity, or with the dissent of anj 
and what proportion of them. 

4. The application should be accompanied by any documentary 
evidence which will explain or substantiate the statements. 

5. The board may require the statements to be explained and 
altered, in point of form, in such manner and as often as may be 
thought necessary. 

6. The board may also, at any time, require the statements to 
be verified by the statutory declaration of the applicants or any 
of them. 

7. On the application being approved, a duplicate will generally 
be required to be sent, which will be returned to the applicant with 
the opinion, advice, or direction of the board appended thereto, and 
the original application will be retained by the board and registered. 

8. A form of application is subjoined. (See Appendix, No. C) 

IT. — AppUcatiom for an Order or Certificate of the Board atUko- 
ritvng the InttittUion of any Suit or other Proceeding before 
any Court or Judge, 

1. Any person applying for an order or certificate of the board 
authorising the institution of any suit or other proceeding before 
any court or judge, should transmit to the board a notice and 
statement in writing, setting forth whether or not he is a trustee 
or person administering or claiming to administer, or interested in 
the charity, or an inhabitant of the parish or place within which 
the charity is administered or applied ; the amount of the gross 
annual income of the charity ; and all tiie other material facts and 
circumstances of the case ; and explaining the nature and objects 
of the proposed suit or other proceeding. 

2. The facts and circumstances should be stated in numbered 
paragraphs, as fiEur as conveniently may be. 

3. Where the object of the proposed proceeding is the removal 
of trustees, their names, descriptions, and residences, and the reasom 
for their proposed removal, should be stated. 

4. The names, descriptions, and residences of tiie trosteee pro> 
posed to be appointed should also be stated. 

5. Where the object of the proposed proceeding is a new scheme, 
the notice and statement should contain information as to the past 
administration of the charity, and its resnlts, and the nature and 
provisions of the proposed sdheme. 
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6. In proposing schemes care shoold be taken to deviate as 
little as possible from the original purposes and intentions of the 
founder. 

7. The board may require the statement to be explained and 
altered in point of form in such manner and as often as may be 
thought fit. 

8. The board may also require the statement to be verified by 
statutory declaration or otherwise. 

9. A form of application is subjoined. (See Appendix, No. 7.) 

10. Where the proposed proceeding is to be taken under the 
special jurisdiction created by the Act, for the establishment or 
alteration of a scheme or the appointment or removal of any 
trustee, notice must be given in the mode which will be directed 
by the board. 

11. Forms of notices, and supplementary forms for giving effect 
thereto, are subjoined. (See Appendix, Nos. 8, 9, 10, 11, 12, 18.) 

12. When the board shall have been satisfied that the proposed 
proceeding is proper, and that any required notice has been duly 
given, the requisite order or certificate will be issued to the appli- 
cant, or to such other person as may be approved. 

y. — Applieationa for the Authority of the Board to gramt huiUd- 
ing^ repairing, improving, mining, or other Leaeee, or to cut 
Timber, or make Roads or other Improvementt, 

1 . Applications for the authority of the board to grant building, 
repairing, improving, mining, or other leases, or to cut timber or 
make roads or other improvements, can only be made by the 
trustees or persons acting in the administration or management of 
any charity or the estates or property thereof 

2. A form of application for authority to grant a lease is sub- 
joined. (See Appendix, No. 14.) 

YL—Applioationt for the AtUhoriiy of the Board to effect Salee or 

JExchanges, 

1, Applications for the authority of the board to effect sales or 
exchanges can only be made by trustees or persons acting in the 
administration of any charity. 

2. Forms for these purposes are subjoined. (See Appendix, 
Nos. 15 and 16.) 
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oosTEan ov thm Apranox.* 

No. L— Form of Iiuti«tor7 Apffiieatian 216 

2. — ^Form of G«nenl Inquirr S17 

3. — ^Form oi Inqnpy as to Bent Charjcva irithliteld . . 818 
4. — Form oi Inqairy as to Endowed Grammar Spools . 219 
9. — ^Form of Ixiqnhy as to Endowed Natmnal, Britiah, 

iD&nt, and other Schools 222 

6.— Form oi Application for the Opuajkn, Adrioe^ or 

DirectMm of the Board 224 

7. — ^Form of Application ior an Ordn* or Certxficate of the 
Board authorismg any Suit or other Proceeding 

before any Coort or Jnd^ 225 

&, — ^Form of Notice of AppUcaticfn for the RemoTal of 
Trosteea. the Appointment ot New Tmateea, and 
the EataWHahment of a Scheme .... 226 
9. — ^F<»m of Notice of Application for the Bemo-val of 

Trostees and the Appointment of New Trostees . 227 
10. — Form of Notice oi Application for the Appointment 

ofTnisteeB 227 

IL — ^Form of Notice of Application for the Estahliahment 

of a Scheme 228 

12. — Form of Bequiation nnder Section 42 . . . . 229 
13.— Form of Certificate as to PahUcation of Notice . . 229 
14. — Form of Application for the Authority of the Board 

to grant a Lease 2S0 

15. — ^Form of Apjilicatian for the Authority of the Board 

for a Sale 231 

16.— F(Hm of Application for the Authority of the Board 

for an Exchange 233 



* Insert the nnul 
name or desicaatkm 
of the chanty, and 
the name of the 
parUh, township, or 
place tat the benefit 
whereof the chxritj 
was founded, or hi 
which it is ad- 
ministered. 

Hie applicants 
should sute here 
concisely and. as tax 
as conveniently may 
be, in nanibered 
paraicraphs, the cir- 
cumstances and the 
particular objects of 
the application. 



No. 1. — Form of Initiatory Applieation. 

To the Charily CommismoneTs for England and Wales. 

In the matter of the Charily called * 
in the of 

in the county of 

The following statements are submitted for the conside- 
ration of the Board : — 

1. 

2. 

8., &c 

I (or we) declare that the above statements are in all 



* Any of the following Forms may be obtained aeparately on 
application at the office of the Commissioners in London. 
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respects true according to mj (or our) information and 
belief. 



Dated this day of , 186 . 

- * The applicants 

' should nere slfcn 

their namea, adding 
their profesaiont or 

occupations and 

reeidencet. 

No. 2. — Form of Chneral Inquiry, 

Charity Commissioners for England and Wales. 

In the matter of the Charity called f t insert thensasi 

. ,1 *^ name or designation 

in tne OI of the charity, and 

in the county of . S!^J53J^.^^o, 

Information is required by the Board npon the following whereof the charity 

nnin^a . ^^ fottudcd, Or in 

pomtS . — which it is ad. 

ministered. 

1. The name of the founder of the charity 
and the date and description of the deed, will, 
or other instrument by which it was founded, 
and a short statement of the material pontents. 

2. Whether there ha!& been any augmentation 
of the endowment, and, if so, by whom, and 
how made ? And whether there is any scheme 
of management or other modification of the 
original trusts ; and, if so, the date and par- 
ticulars thereof? 

3. In whose custody or possession, or under 
whose control, the deeds or instruments of foun- 
dation, and any other instruments affecting the 
charity, now are ? 

4. The description, local situation, and other 
particulars of the endowments, property, and 
possessions of the charity, whether consisting of 
real or personal estate. 

5. How the lands and real property (if any) 
belonging to the charity are let or occupied ; and 
the dates, reservations, and terms of the several 
leases or lettings ? 

6. How, and in what names, the personal 
property (if any) is invested 1 

7. The gross annual or other income of the 
charity from every source, distinguishing the 
several sources. 

8. To what objects and in what manner the 
income of the charity is applied ? ' 

9. The names, addresses and descriptions of 
the present trustees of the charity, or of the 
persons who act in the management or admi- 
nistration thereof. 
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1 0. How, and under wlmt authority, and when 
the present trustees were appointed ? Or, from 
what period the persons now acting in the 
management or administration of the charity 
have so acted ? 

11. Whether any conveyance or transfer of 
the charity property has been made to the pre- 
sent trustees, and, if so, the nature and date of 
such conveyance t)r transfer ? 

Any other statements or observations which 
may be necessary or proper for more fully ex- 
plaining the circumstances of the charity should 
be added. 

I declare that the above statements are in all respects 
true according to the best of my information and 
belief. 

Dated this day of , 186 . 

* The infonnant 

should here sign hi* * 

name, addli^^c his 

profeasion or occu- 

Sation and rati- _____ 

c 



lence. 



No. Z—Form of Inquiry as to JtefU-charges withheld. 

Charity Commissioners for England and Wales. 
t Insert the nsuai In the matter of the Charity called + 

name or designation -^ .1 ^ ^r 

of the charity, and m ^^^ 01 

the name of the Jji H^q county of 

parish, township, or •' 

place for the benefit t« .. • •i-ij.i.-nj x-t. « iv 

whereof the charity Information IS required by the iBoard upon the following 

was founded, or iu rkninfa • 

which it is ad- points .— 

ministere . ^^ f^^ present trustees or other persons by 

whom the rent-charge should be received and 
distributed. 

2. How the present trustees were appointed, 
and the dates of their several appointments ? 

3. Whether the rent-charge has been legally 
vested in the present trustees ? 

4. The date and other particulars of the deed, 
will, or other instrument by which the rent- 
charge was created, and of that by which it was 
devoted to the charity ? 

6. Whether the property subject to the rent- 
charge is described in the instrument creating 
it ? — and, if so, in what manner ? — or, what is 
the description of the propei'ty reputed to be 
now suV)ject to the rent-charge ? 

6. Whether the deed or instrument creating 
the rent-charge and any other subsequent deeds 
or instruments relating thereto are in the pos- 
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session of tlie trustees ? If not, what is known 
respecting them should be stated. 

7. Whether the rent-charge was usually paid 
by the owner of any, and what, particular pro- 
perty during any, and what, period ? And what 
proof can be given of such payment ? 

8. When, and by whom, was the last pay- 
ment of the rent-charge made ? 

9. The name and address of the present 
owner of the particular property considered to 
be subject to the rent-charge ; and whether he 
derives his title thereto from any person by 
whom the rent-charge is known to have been 
previously paid ? 

10. What reasons (if any) are assigned by 
the present owner for refusing payment of the 
rent-charge ? 

11. When the last demand for such payment 
was made ? 

12. Whether any, and what, proof of the 
identity of the property subject to the rent- 
charge can be obtained by reference to old 
maps or surveys, or parochial assessments, or 
other documentary evidence, or from the testi- 
mony of any of the inhabitants, or by any other 
means ? 

I declare that the foregoing statements are true accord- 
ing to the best of my information and belief. 

Dated this day of ,186 . 

* * The informant 

should here sign his 
name, adding his 
____^___ profession or occu- 

Sation and reai- 
e 



lence. 



which it is situate. 



No. 4. — Form of Inquiry at to Endowed Orammar Schools. 
Charity Commissioners for England and Wales. 

In the matter ofh school I^rSSSJSSi™ 

in the of °^ ^^^ school, and of 

. ■ I . ^ the parish, town- 

in tne county ot ■^liPv'?' .p^J^® ^° 

Information is required by the Board upon the following 

points : — 

1. The date and particulars of the founda- 
tion of the school. 

2. The particulars of the estates and pro- 
perty forming the endowment. 

3. The amount of the average gross annual 
income from every source, distinguishing each 
source. 

L 2 
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4. The names, profeBsiooi or oecnpatioiw 
And residences of the governors, tnistees, or 
managers of the school ; how they were ap- 
pointed, and the dates of their appointments. 

5. The means of the renewal or continuance 
of the trnst or management, npon the occur- 
rence of any vacancy. 

6. The name and residence of the visitor, if 
any. 

7. Whether there are any statutes or regu- 
lations for the conduct or management of the 
school. (If so, a copy of the same should be 
sent, and it should be stated by what autho- 
rity they were established and in whom any 
power of revision or alteration of them is 
vested.) 

8. The names and ages of the masters, the 
dates of their appointments, and by whom and 
under what authority they were respectively ap- 
pointed. 

9. The particulars of the qualifications and 
duties of each master. 

10. The particulars of the salary and emolu- 
ments of each master. 

11. Whether a residence is provided for the 
masters. 

12. Whether ^the masters are resident and 
devote their whole time to the duties of their 
offices. If not, state what other occupations 
they have, the time engaged, and the emoluments 
derived from them. 

13. Whether the duties of the masters are 
performed to the satisfaction of the governors 
or trustees. 

14. Whether any provision is made for the 
retirement of the masters on account of ill 
health, old age, or otherwise, or for their re- 
moval for any other reason. 

15. The average number of boys attending 
the school for the last three years, distinguish- 
ing the free boys from the others. 

16. The present number of boys attending 
the school — making the same distinction. 

17. By whom the free boys are appointed. 

18. The qualifications for appointment as to 
age, parentage, residence and condition in life, 
and up to what age boys are allowed to remain 
in the school. 

19. The nature of the education afforded hy 
the school. 
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20. Whether instruction in the oatechism 
and doctrines of the Church of England is in- 
sisted upon in all cases, without reference to 
the religious tenets of the parents or guardians 
of the boys. 

21. Whether any entrance fee or other charge 
is made for the boys termed ** free boys." If 
80, the particulars and amount of each fee or 
annual or other charge for each boy. 

22. How books and stationery are provided 
and paid for. 

23. Whether the free boys derive any other 
benefit from the charity besides the instruction 
at the school. If so, state the nature and par- 
ticulars of such benefit. 

24. Whether there are any exhibitions or 
scholarships for the benefit of the school. If 
so, their number, and the value and duration 
and other particulars of each. 

25. By whom such exhibitions or scholar- 
ships are awarded ; the present number of exhi- 
bitioners or scholars ; and the average number 
of such exhibitioners or scholars during the last 
three years. 

26. Whether the exhibitioners or scholars 
are taken from the free and other boys indis- 
criminately, and whether they are appointed 
after any examination as to their respective 
merits ; and in that case, by whom and in what 
manner such examination is conducted. 

27. The nature and capabilities of the school- 
buildings and masters' residences, if any, and 
their condition as to repc^. 

Any other information or particulars respect- 
ing the school with which the commissioners 
should be made acquainted, should be added. 

I declare that the above statements are in all respects 
true, according to my infurmation and belief. 

Dated this day of , 186 . 

* *Theinfonnaut 

■hoold here sifni his 
name, adding fata 
profenion or oceu- 

Stion and real- 
aee. 
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No. 5. — Form of Inquiry cm to Endowed National, BrUith, 

Infant f and other Schoola, 

Charity Coinmissioners for England and Wales. 
«l2^,£!i^'iH„« la tlie matter of* school 

name or desirnation • xt. ^ 

ofthe school, and of in the Ox 

lhfp!'5*5i2?in in the connty of 

which it 1% situate. 

Information is required by the Board upon the following 

points : — 

1. The date and particulars of the foundation 
of the school. 

2. The particulars of the estates and property 
forming the endowment. 

3. The amount of the average gross annual 
income from every source, distinguishing each 
soui'ce. 

4. The names, occupations or professions, and 
residences of the trustees or managers of the 
school, and of the visitor, treasurer, and secre- 
tary, if any. 

5. The means for the renewal or continuance 
of the trust or management upon the occurrence 
of any vacancy. 

6. Whether there are any rules or regula- 
tions for the conduct or management of the 
school. (If so, a copy of the same should be 
sent.) 

7. The names and ages of the schoolmaster 
and schoolmistress, the dates of their appoint- 
ments, and by whom or under what authority 
they were respectively appointed, and for what 
period the appointments are held. 

8. Whether there is any provision for dis- 
missing the schoolmaster or schoolmistress, and 
if BO, in whom the power of dismissal rests. 

9. The particalars of the qualifications and 
duties of the schoolmaster and schoolmistress. 

10. The particulars of the salaries and 
emoluments of the schoolmaster and school- 
mistress. 

11. Whether residences are provided for 
them. 

12. Whether the schoolmaster and school- 
mistress are resident, and devote their whole 
time to the duties of their office. If not, 
state what other occupation they have, the 
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tiine engaged, and the emoluments derived 
therefrom. 

13. Whether the duties of the schoolmaster 
and schoolmistress are performed to the satis- 
faction of the trustees or managers. 

14. Whether there is any provision for the 
retirement of the schoolmaster or schoolmis- 
tress on account of ill health, old age or other- 

WA0wa 

15. The average number of children attend- 
ing the school for the last three years; distin- 
gnishing boys from girls. 

16. The present number of children attend- 
ing the school : making the same distinction. 

17. The qualifications of children to be ad- 
mitted to the school as to age, parentage, resi- 
dence and condition in life; and to what age 
they are allowed to remain in the schooL 

18. The nature of the education afforded by 
the school. 

19. Whether instruction in the catechism 
and doctrines of the Church of England is in- 
sisted upon in all cases, without reference to the 
religious tenets of the children's parents or 
guardians. 

30. Whether any entrance fee or other 
charge is made for admission of children into 
the school, and, if so^ the particulars and 
amount thereof. 

21. How books and stationery are provided 
and paid for. 

22. The nature and capabilities of the school 
buildings, and schoolmaster's and schoolmis- 
tress's residences (if any), and their condition 
as to repairs. 

Any other information or particulars respect- 
ing the school with which the commissioners, 
should be made acquainted should be added. 

I declare that the above statements are in all respects 
true according to my information and belief. 

Dated this day of , 186 . 



* The informaat 
shoald here sien hia 
name, addinfc his 
profession or occu- 

Sation and resi- 
e 



ience. 
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* iDMTt tlM WMI 

iwme ordMlcnatl<m 
of tha cluuitr, and 
tlM lUMoe of the 
pAritii. township, or 
plaee tot tho benoflt 
whereof the charltf 
WM fottoded, or in 
which it la ad* 
nialatered. 

tAtmateeorver- 
aon eoDceniea in 
the mauaireinent or 
adtninlatration of 
the eharltx. 

Bute here onnelaelx 
and. aa ter aa oon< 
venientlf may be, in 
numbered piura- 
fraphfl, the material 
facts and drcom- 
atances of the caae. 



Opinion, advlee, or 
direction. 



State here, aa far aa 
conveniently may 
be, In numbered 
paragraphs, the 
speclflc points npon 
which the opinion, 
advice, or direction 
is deatred. 



} The applicant 
ahonld here sljro his 
name, adding nls 
profeiaion or oeca> 

Sation and real* 
ence. 



Ko. Q^F&rm of ApplicoUion for the Opinion, Advice, or 
IHstction of the Board. 

To the Charity CommisBioners for England and Wales. 
In the matter of the Chazity called* 

in the of 

in the connty of 
The nndersigned beingf 

inbmita the following statement : — 

1. 
2. 
3. 

Under the foregoing eircnmstanoes, the undersigned 
makes application to the board for their on the 

following points ; 

That is to say» 

1st. 

2nd. 

I declare that the aboye statement is in all respects true 
according to my information and beliet 

Dated this day of , 186 . 

X 
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No. 7. — Form of AjiplicaUon for an Order or CerUJieate of 
the Board authorising any Suit or other Pro- 
ceeding before any Court or Judge, 

To the Charity CommismonerB for England and Wales. 

In the matter of the Charity called * * iB*«rt the nmai 

name or denimAtioii 
, - of the charity, and 

in the of ^^^ name of the 

pwish, township, or 
. . . . • TplBee for the benefit 

in the COnnty of whereof the charitr 



-. founded, or in 
which it ia ad- 
miniatered. 

The undersigned, being f t The appUeant 

sboold here atate 
whether or not he 
ia trustee or pernon 
adminiaterinK or 
claiming to ad- 

snbmits the foUowing notice and statement :— S«id"in"th?*'" 

charity, or an in. 
habitant of the 
parish or place 

1. The sroBS annual income of the above-mentioned ^^^>n which the 

y-,, ., ** . . chanty ia ad- 

t«lianty amounts to ministered or ap- 

plicable. 

2. State here concisely 

and; as fkr as con- 
Tcaiently may be, in 
q ft. A aumlwred para* 

*>; etc graphs, all the ma- 

terial Ihcta and cir- 
cumstances of the 

Under the foregoing circumstances the undersigned id ^*^' 
desirous of instituting proceedings for effecting the following 
objects ; 

That is to say, 

State here, as fsr as 
1 g4. conveniently may 

*• be, in numbiered 

puragraphs, the 
« _ specifle ohjects for 

^nd.. &C. which proceedings 

ere proposed to be 

taken. 

The undersigned accordingly requests the board to issue 
an order or certificate authorising him to make an applica- 
tion to 

Describe the conrt 

for effecting the above objects. and judge. 

I declare that the above statement is in all respects true 
according to my information and belief. 

Dated this day of , 186 . 

X t The applicant 

should here sign his 

name, adding his 

profession or occu- 

Sation and resi- 
ence. 

L 3 
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* iDtni the unoal 
nmnf or(lp«i;nu>tion 
of the charity, and 
the name of the 
parlth, townahip, or 
place for the benefit 
whereof the charity 
wa« fn untied, or io 
whirh H In ad- 
mlnlitercd. 



No. 8. — Foitn of Notice of Application for the Removal of 
Tnutees, the Appointment of new Tnutees, and 
the Establishment of a Schema. 

In the matter of the Charity called * 
in the of 

in the county of 

Notice is hereby given, that, with the sanction of the 
Charity Commissioners for England and Wales, application 
is intended to be made ta 



Detcribe the jud((e 
of the Court of 
Chancery, or the 
coonty or oth^-r 
court, a» the rate 
may oe. 

Insert the date, 
which inimt not he 
leiiii than fifteen 
days afrer the affix- 
ing of the notice. 

Name or names of 
the tmtteeor trus- 
tees to be removed. 



Insert the names, 
descriptions, and 
residences of the 
proposed new 
trustees. 

Describe the place 
within the above- 
mentioned parish or 
township wnere the 
scheme may be 
seen. 



for the following 



on or after the day of 

objects ; that is to say, 

The removal of 



from being a trustee {or trustees) of the above-mentioned 

charity : 

The appointment of new trustees of such charity : 

And the establishment of a scheme for the regulation 

thereof. 

The following persons are intended to be proposed as new 

trustees of the said charity ; that is to say. 

The proposed scheme may be inspected, without charge, 
on any day, excepting Sunday, during the next days, 

between the hours of and in the forenoon and 

and in the afternoon, at 



Insert the date. 

t SiifnatiircB, occu- 
pations, and resi- 
dences of the per- 
sons intending to 
make the appli- 
cation. 



and between the hours of and at the office of the 

said commissioners at London. 

Any person desirous of making objection to the removid 
of the said or to the appointment of all or any of the 

proposed new trustees, or of proposing any other trustee or 
trustees, or of making objection to the proposed scheme, or 
of proposing any alteration thereof, will be at liberty to do 
so, and notice in writing of his intention in that behalf may 
be transmitted to the said commissioners, at their said 
office, within 



days from the date hereof. 
Dated this day of 

t 
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No. 9. — Form of Notice of Application for the BemovcU of 
Trustees and the Appointment of new Ti'uatees, 

In the matter of the Charity called * *iiMCTt th« ninai 

name or detigDation 
in the of °/ **** charity, aod 

the name of the 

in the county of SiSiVilStS^ 

whereof the charity 

Notice is hereby given, that, with the sanction of the JKchulfl^Sr^ 
Charity Commissioners for England and Wales, application minUtered. 
is intended to be made to ?/?v"'j? *^ ^'5**f* 

or the Court of 
Chancery, or the 
county or other 
court, as the caM 

on or after the day of for the following objects ; ™*7 ^^• 

that is to say, Imen the date. 

which mtt»t not be 
less than fifteen 
days after the affix- 

-,, 1 - iniC of the notice. 

The removal Of Name of the trustee 

or trustees to be 
removed. 

from being a trustee (or trustees) of the above-mentioned 
charity, and the appointment of new trustees of the same. 

The following persons are intended to be proposed as such inwrt the names, 
new trustees ; that is to say, scnptious*©? the* 

proposed trustees. 

Any person desirous of making objection to the removal 
of the said or to the appointment of all or any of the 

proposed new trustees, or of proposing any other trustee or 
trustees, will be at liberty to do so, and notice in writing of 
his intention in that behalf may be transmitted to the said 
commissioners at their office at London, within 

days from the date hereof. 

Dated this day of ,186 . i»«ert the date. 

• a. t Siipnatures, occu 

' nations, and resi- 

dences of the per- 

sons intending to 

make the appli- 
cation. 



No. 10. — Form of Notice of Application for the Appoint- 
ment of Trustees. 

_ . , . . -,«,.. 11 1 ^ t Insert the usual 

In the matter of the Chanty called + name or designation 

•„ xv - ^f of the charity, and 

m the 01 the name of the 

in the county of parish, township, or 

.u. uMx^, wruuvj V* place for the benefit 

of which the charity 

Notice is hereby given, that, with the sanction of the Jji^ch"*^,' °i'° 
Charity Commissioners for England and Wales, application ministered, 
is intended to be made to Describe the judge 

of the Court of 
Chun eery, or the 
county or other 
couru as the case 
m be. 
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Iniert the date, 
which mutt not be 
less thao fifteen 
days after the afliz- 
inK of the notice. 

Insert the namea, 
deacriptiona, and 
residences of the 
proposed truitees. 



Insert the date. 

* Signatures, ocen- 

Sations, and resi- 
encea of the per- 
sons intendinK to 
make the appli- 
cation. 



t Insert the usual 
name or deaigniation 
of the charity, and 
the name of the 
parish, townchip, or 
place for the benefit 
whereof the charity 
was founded, or in 
which it is ad- 
ministered. 

Pescribe the Judge 
of the Court of 
Chancery, or the 
county or other 
court, as the case 
may be. 

Insert the date, 
which must not be 
less than fifteen 
days after the aflSz- 
ing of the notice. 

Describe the house 
or place within the 
above-mentioned 
parish or township 
where the scheme 
may be seen. 



on the day of for the appointment of trosteea 

of the above-mentioned charity. 

The foUowLDg persons are intended to be proposed as 
trustees thereof; that is to say, 

Any person desirous of making objection to the appoint- 
ment of ail or any of the proposed trustees, or of proposing 
any other trustee or trustees, will be at liberty to do so, 
and notice in writing of his intention in that behalf may be 
transmitted to the said commissioners, at their office at 
London, within days from the date hereof. 

Dated this day of , 186 . 



Insert the date. 

{ Signatures, oceo* 

Sations, aud resi> 
ences of the per- 
sons intending to 
make the appli- 
t/ on. 



No. 11. — F<yrm of Notice of Application for the EOahliak- 

ment of a Scheme, 

In the matter of the Charity called f 
in the of 

in the county of 

Notice is hereby given, that, with the sanction of the 
Charity Commissioners for England and Wales, application 
is intended to be made to 

on the day of for the establishment of a scheme 

for the regulation of the above-mentioned charity. 

The proposed scheme may be inspected by any x>arishioner 

or person interested in the said charity, without charge, on 

any day, excepting Sunday, during the next days, 

between the hours of and in the forenoon and 

and in the afternoon, at 

and between the hours of and at the office of 

the said commissioners, at , London. 

Any person desirous of making objection to the proposed 
scheme, or of proposing any alteration thereof, will be at 
liberty to do so, and notice in writing of his intention in 
that behalf may be transmitted to the said commissioners, 
at their said office, within days from the date hereof. 

Dated this day of , 186 . 

t 
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No. 12. — Form of lUquitition, under Section 42. 

To the * of the of , in the county • Describe the per- 

« MUM to whom the 

01 reouiaitioQ la to be 

addresaed, and the 
church ur chapel of 
the pariRh or place 
where the nonce la 
to be publiabed. 

In the matter of the Oharity called + t inaert the usual 

' name or deaiffuatlon 

i" tke of l",i^a'a."* 

in the county of KSl!.?'™£««r 

whereof the charity 
waa founded, or in 

Under the provisions of the 42nd section of ** The Chari- 2JiJj^'^" 
table Trosts Act, 1853," and in parsuance of an order of 
the Charity Commissioners for England and Wales, you are 
reqaired to allow a notice of an application respecting the 
above charity, which is intended to be made to :J: % Deteribe tfaejndgc 

•" of the Court of 

Chancery, or the 

with the sanction of the said oommissioDers, to be afiixed to ^urt 'aa^he^aue 
or near the door of the and to remain so affixed m^y ^* 

for a period of fifteen days at the least. 

Dated this day of , 186 . 

S \ Signatures, de- 

** Bcriptions, and resi- 

____. deuces of the per- 



sons intendinjc to 
make the appli- 

No. 18.— -Pom* of CerlificaU as to Publication of Notice. "'''°°- 
To the Charity Commissioners for England and Wales. 

In the matter of the Charity called * • in»crt the usual 

naineordesignatioo 
in t>)A of ■ of the charity, and 

"*"'® 01 ■ the name of the 

. .I 1. f parish, township, or 

m the COnnty of place for the benefit 

whereof the charity 
X was founded, or in 

which it is ad- 

miuiatered. 

hereby certify that a notice in writing, in the form directed andresidence of*°' 
by the board, of an application intended to be made to f p«"°° certifying. 

t Describe the iud|(e 
of the Court of 
* . > Chancery, or the 

lOr ine county or other 

court, aa the caae 
maybe. 

was in accordance with the directions of the said board Se pBjJJIi^/i*Jhe 
duly affixed to the door of the of application, 

on the day of 186 . 

Dated this day of , 186 . 

X t Signature, de* 

scription, and resi- 
— — .-^— deuce of the person 

certifjrin^. 
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No. 14. — Form of Application for the Authority of the 
Board to grant a Lease. 

To the Charity Commissioners for England and Wales. 
iiS'^rrdeJirniSon ^^ ^^^ matter of the Charity called * 

of the charity, and 

the name of the in fVio t\f 

parish, townnhip, or ^ *'°® ^^ 

place for the benefit 

;«T«ndeV5Ma^ ^^ *^« ^^^^^^^ °^ 

which it was ad- 
ministered. 

The undersigned being the 

Trustees or persons 
acting in the ad- 
ministration or 

management. .... of the above-men- 

tioned charity, and being of opinion that the particular pro- 
perty hereinafter mentioned belonging to the same charity 
may be beneficially leased in the manner hereinafter men- 
tioned, submit to the board the follo^ng statement and 
proposal in relation thereto, and they request the board to 
make suoh orders under their seal, for and in relation to 
the granting of a lease thereof, as they may think fit. 
State, 

1. The mode and date of the appointments of 
the existing trustees (if any) of the charity, and 
the number originally appointed. 

2. "Whether the charity property is legally 
vested in such trustees, and, if so, by what 
conveyance or assurance. 

3. The name of the township, parish and 
county in which the particular property pro- 
posed to be leased is situate. 

4. The nature, extent, and general descrip- 
tion of the same property, and the interest of 
the charity therein, and whether forming the 
whole or part only of the property of the charity. 

5. The manner in which it has been let or 
occupied for the last three years. 

6. The amount of the gross rent or income 
arising therefrom during the last three years. 

7. The amount and particulars of the out- 
goings or deductions in each of such years. 

8. The present improved annual or rack-rent 
value of the particular property. 

9. The object of the proposed lease, and 
whether for building, repairing, improving, 
mining or other purposes. 
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10. The reasons for supposing or beliering 
that the grant of the proposed lease will be 
for the benefit of the charity. 

11. The name, quality, profession or occupa- - 
tion, and residence of the proposed lessee. 

12. The amount and particulars of the pro- 
posed rent and other reserrations, if any. 

13. The proposed term. 

14. The nature of the special covenants or 
proYisions (if any) intended to be inserted in the 
lease. 

15. The name and address of any surveyor 
by whom the property has been or is proposed 
to be suryeyed and valued on behalf of the 
charity, or to whom the terms and conditions 
of the proposed lease have been or are proposed 
to be submitted for approval. 

Note, — If any report or valuation, or any 
map or plan, of the property has been made, 
the same or a copy of each should be sent 
herewith. The commissioners will, if they 
think fit, require the property to be surveyed 
and valued, and the proposed lease to be re- 
ported on or approved by a surveyor appointed 
by themselves. 

We declare that the foregoing statement is in all respects 
true according to our information and belief. 

Dated this day of ,186 . 

* • Signatures, pro- 

fessions, or occu- 
Sations, and resi- 
e 



iences of appli 
cants. 



No. 15. — Fiyrm of Application for the Autkority of ike 

Board for a Sale, 

To the Charity Commissioners for England and Wales. 

In the matter of the Charity calledi* t insert the usual 

name or designation 

of the charity, and 

in the of the name of the 

parish, township, or 

place for the benefit 

in tViA r»nnT»lv r\t whereof the charity 

in ine county Ot ^„ founded, or in 

which it is ad- 
ministered. 

The undersigned, being the!!: of the above- X Trustees or per- 

named charity, and being of opinion that under the special Sm' SisJmiSi!''* 
circumstances hereinafter mentioned a sale of the particular ' 
property hereinafter also mentioned can be effected on such 
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tenns aa to inerease the inoome of the eharit j, or would 
otherwise be adyantftgeonB to the charity, hereby request 
the board to inqaire into such cireiimatanoes, and, if after 
inqniiy the boaod are satisfied that the proposed sale will 
be advantageooB to the charity, to anthorise the said sale, 
and giye such directions in relation thereto, and for «e- 
enring the daa inyestment of the money arising from soch 
sale, as the ooard may think fit. 

Bute, 

1. The mode and date of the appointments 
of the existing trustees (if any) of the charity, 
and the number originally appointed. 

2. Whether the charity property is legally 
Tested in such trustees, and, if so, by what 
conTcyance or assurance. 

3. The Dame of the township, jMirish, and 
county in which the particular property pro- 
posed to be sold is situate. 

4 . The nature, extent, and genend description 
of the same property, and whether forming the 
whole or part only of the property of the 
charity. 

5. The estate and interest of the charity 
therein. 

6. The manner in which the particular pro- 
perty has been let or occupied for the last three 
years. 

7. The amount of the gross rent or income 
arising therefrom during the last three years. 

8. The amount and particulars of the out- 
goings or deductions in each of such years. 

9. The present improved annual or rack-rent 
yalue of the particular property. 

10. The special circumstances under which 
the sale is proposed, and the advantages likely 
to result to the charity therefrom. 

11. Whether the sale is proposed to be made 
by public auction or private contract, and whe- 
ther any o£fer for the purchase thereof has been 
received, and the terms of such o£fer. 

12. The name, quality, profession or occu- 
pation and residence of the person by whom any 
such o£fer has been made. 

13. The manner in which it is proposed that 
the purchase money should be invested, and 
how any such investment thereof is proposed to 
be secured. 

* 14. The name and address of any surveyor 
by whom the property has been or is proposed 
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to be siuTeyed and yalaed on behalf of the 
charity. 

Note, — If there is any report or yalnation, or 
any map or plan of the property, the same or a 
copy of each should be sent herewith. The 
commissioners will, if they think fit, require the 
property to be snrreyed and valued, and the 
proposed sale to be reported on or approved by 
a surreyor appointed by themselyes. 

We declare that the foregoing statement is in all respects 
true according to our information and belief. 

Dated this day of , 186 . 

• * Si^atoret, pitv 

feMiona or ocea- 

Satiuna, and real- 
eneea oi appli- 
eanta. 

No. 16. — Form of AppliccUion for the AiUhority of the 
Board for an Exchange, 

To the Charity Commissioners for England and Wales. 

In the matter of the Charity calledf LrnVfrSSiSSo. 

. . « . of the charity, and 

in tne OI the name of the 

pariah, townahip, or 

in the county of p^" ™' J^* benefit 

WU14WJ ux whereof the charity 

waa founded, or ia 
which it ia ad» 
miniatered. 

The undersigned being thej jTroateea or pw- 

of the aboye-named charity, and being of opinion that, UdminutnitiMi! 
under the special circumstances mentioned in the subjoined 
statement, an exchange of the particular property therein 
also mentioned and belonging to the charity can be effected 
on such terms as to increase the income thereof, or to be 
otherwise adyantageous to the charity, hereby request the 
board to inquire into such circumstances, and, if after in- 
quiry the board are satisfied that the proposed exchange 
will be adyantageous to the charity, to authorise such ex- 
change^ and to giye such directions in relation thereto, and 
for securing the due investment of the money to be paid by 
way of equality of exchange (if any) for the benefit of the 
chuity, as the board may think fit. 
SUte, 

1. The mode and date of the appointments of 
the existing trustees (if any) of the charity, and 
the number originally appointed. 

2. Whether the charity property is legally 
vested in such trustees, and, if so^ by what 
conveyance or assurance. 

8. The estate and interest of the charity in 
the property proposed to be exchanged. 
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Statemeht — contintied. 

The particolar property bereiDbefore referred to and belonging to the 
said charity, and proposed to be exchanged, is situate in the township 
of in the parish of in the county of and is described 

as follows : 



Description. 


Extent. 


How let or 
occupied. 


Present 
Gross An- 
nual Value. 


Deductions. 
















t 








1 
1 

t 

i 

i 



Statement — continued. 

The property proposed to be exchanged for the lands and hereditaments 
hereinbefore described is situate in the township of in the 

parish of in the county of and is described as follows : 



Description. 


Extent. 


How let or 
occupied. 


Present 
Gross An- 
nual Value. 


Deductions. 
























1 
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Statbxbkt — continued. 

State, 

4. Whether the charity is possessed of pro- 
perty in addition to that proposed to be ex- 
changed. 

5. The special circumstances under which 
the exchange is proposed, and the advantages 
likely to result to the charity therefrom. 

6. The !name, quality, profession or occupa- 
tioD, and address of the person with whom the 
exchange is proposed to be made. 

7. The estate or interest of such i)erson in 
the property to be given by him in exchange. 

8. The manner in which the property to be 
given in exchange and the property to be re- 
ceived in exchange by the charity have respec- 
tively been let or occupied during the last three 
years ; and the amount of the gross and net 
annual rents or income arising therefrom during 
the same period. 

9. The amount of the money (if any) to be 
received or paid by way of equality of ex- 
change. 

10. The manner in which the money (if any) 
to be BO received by the charity is proposed to 
be invested and secured, or in which any money 
to be so paid by the charity is proposed to be 
raised or provided. 

11. The name and address of any surveyor 
by whom the properties to be given and taken 
in exchange respectively have been or are pro- 
posed to be surveyed and valued on behalf of 
the charity. 

Note. — If there is any report or valuation or 
map or plan of the properties referred to, the 
same, or a copy of each, should be sent here- 
with. The commissioners will, if they think fit, 
require such properties to be surveyed and 
valued, and the proposed exchange to be re- 
ported on or approved, by a surveyor api>ointed 
by themselves. 

We declare that the foregoing statement is in all respects 
true according to our information and belief. 

Dated this day of , 186 . 

* Siffnatares, pro- 
* fessioDS or occa< 

Sations, and resi- 
ences of appli- 
cants. 
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MiniUes made by the Board of Charity Commisaioneri 

for England and Wales on tne 20th Day of November t 

1860, relative to the Institution and Conduct of their 

Proceedings under the Jurisdiction created by the 

Charitable Trusts Act, 1860. 



1. Eyery applioation to the Board for an Order under the 
above-mentioned Inrisdiotion shall be made in writing, 
signed by the applicants or by their authorised solicitor or 
agent (in that declared character^ ; and every such applica- 
tion not made by Her Majesty's Attorney-General shall 
show that the applicants are competent to apply to the Board 
under the Act as 

(a.) Trustees or persons administering or claiming to 
administer the Charity the subject of the ap- 
plication ; 

(6.) Or persons interested in the benefits of the Charity ; 

(c.) Or two or more inhabitants of some parish or place 
within which the Charity shall be administered 
or applicable — 

2. Every application shall be intituled, In the matter of 
the Charity to which it shall relate, by its usual name or 
designation, and shall state as far as conveniently may be— 

The parish or locality for which (if of a local character) 

it is founded or within which it is administered or 

applicable ; 
The endowments of the Charity ; 
The objects of its foundation ; 
The amount of its annual or ordinary income ; 
The actual application of such income ; 
The names and personal descriptions and residences of 

the trustees or actual administrators of the Charity ; 
And all other circumstances material to the specific 

purposes of Cie application. 
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3. If the application shall not be made by all the trustees 
or aotual administrators of the Charity, it shall state whether 
those who are not parties to it are assenting to or dissenting 
from its objects. 

4. Eyery apolication for the appointment of trustees, or 
for the establishment of a scheme for the administration of 
any charity, shall be made in general terms for those 
objects, but may be accompanied by any proposal or recom- 
mendation as to the particular trustees or scheme to be 
respectiyely appointed or established. 

5. The form No. 1. in the subjoined schedule shall be 
followed as nearly as conveniently may be for the purposes 
of all applications to the Board under the said jurisdiction. 

6. The Board may require any application to be explained, ' 
amended, or altered in such manner and so often as they 
may think fit, and all or any of the statements on which it 
shall be founded, or any other circumstances material to its 
purposes to be established by the applicants by sufficient 
eyiaences. 

7. Notice in writing of eyery application to the Board 
stating its objects shaH be giyen by the applicants to all 
trustees or administrators of the Charity not parties to the 
application, and when and as directed by the Board, to Her 
Majesty's Attorney- General, and to all persons to whom in 
respect of any personal rifi^hts or interests liable to be 
affected by the Order to be thereupon made, or for any other 
reason, the Board shall think it fit that such notice shall be 
giyen. . 

Such notice may be in the form No. 2. in the subjoined 
schedule. 

Similar notice shall also be published by the applicants 
for the general information of cul persons interested in the 
matter in all cases in which the Board shall consider it 
desirable, and shall direct that such publication shall be 
made* 

Such last-mentioned notice may be given in the form No. 
3. in the subjoined schedule. 

The Board will not proceed in the matter of the applica- 
tion until they shall have been satisfied that every such 
notice directed by them to be given shall have been giyen 
accordingly. 

8. The public notice required by the sixth section of the 
Act of every Order proposed to be made by the Board ap- 
pointing or removing a trustee or establishing a scheme (if 
relating to any parochial charity) shall (unless otherwise 
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directed by the Board in any speoial case) be giyen in writ- 
ing, to be affixed for fifteen days at least to or near some 
principal door of the church of the parish or district, or of 
each parish or district (if more than one), in which the 
Charity shall be administered or applicable, and shall state 
that any objections to or suggestions on the proposed Order 
may be made or transmitted to the Board in writing within 
twenty^one days from the date of such notice. 

Such notice may be in the form No. 4. in the subjoined 
schedule. 

9. All objections to any Order proposed to be made by 
the Board, and all suggestions thereon, shall be made and 
transmitted to the Commissioners in the first instance, in 
writing, but the Board so far as the justice of any special 
oases shall in their judgment require, as well as in the cases 
provided for by the Act, will at the request of the parties, 
or at their own discretion, require such objections or sug- 
gestions, or the matter of the application, to be heard, m 
such manner as they shall direct, before themselves or one 
or more of the members of their Board, or an inspector to 
be deputed by them for the purpose. 

10. The Board shall be at liberty to proceed in the matter 
of any application, and to make any Order thereon, notwith- 
stancun^ that these minutes shall not have been Mly com- 
piled with by the applicants or others, in any cases in 
which they shall be satisfied that such incomplete com- 
pliance is immaterial to the justice of the case. 

11. These minutes or any of them may be revoked, 
amended, or added to by the Board so often and in such 
manner as they may think fit. 
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SCHEDULE. 
— ♦ — 

No. 1. 

Perm of Application to the Board under the Jurisdictum 
created ly " The Charitable Trtut Act, 1860." 

To the Charity ComxniflBioners for England and Wales. 



* Insert the 
usual name or 
designation of 
the charity, and 
the name of the 
parish or place 
for the benefit 
whereof the 
same (if of a 
looal character; 
is founded, or in 
which it is ad- 
ministered or 
applicable. 

t Under the 
provisions of the 
Act applications 
may be made by 
any one or more 
of the trustees or 
persons adminis- 
tering or claim- 
ing to adminis- 
ter the charity, 
or by any person 
interested in the 
charity, or by 
two or more in- 
habitants of any 
parish or place 
within which it 
is administered 
or applicable. 
The capacity of 
the applicants 
under this pro- 
vision to be here 
inserted. 



In the matter of the charity called* 



in the 



of 



in the county of 
The undersigned being t 



submit the following statement. 



Form under Ant of 1860. 

1. The CJharity is endowed with the following proper- J^^^l^t 

VM endow< 
ties, yiz. : — 
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1. state the 

leend 
menta. 



2. The objects of the foundation are 



2. The objects 
of the foonoa- 
tion. 



8. The ordinary yearly income of the Charity amounts ^^ ^^ SSSS 
to £ and consists of the following particulars, of the inoome. 



viz.:- 



4. The net income is now applied to 



4. The actual 
application of 
the income. 



5. The present trustees are 



[vr (uthe com may 6e] the charity is administered by 



5. The names, 
deecriptiona, 
and rendeneea 
ofthe traeteee 
or administra" 
torn. 



6. 



6. State 
whether the 
trustees or ad- 
ministrators, 
not parties to 
the application, 
are assenting to 
or diaaenting 
ftom it 



7. 



State xmder 
the following 
numbers any 
other ciroom- 
atancea material 
to the applica- 
tion. 



8. 
». 
10. 
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Stato here 
seriatim the ob- 
jecta for which 
the Order of the 
Board is re- 
quired. If for 
tne appointment 
of trustees or 
the establish- 
ment of a 
scheme, these 
objects to be 
stated in geneanJ 
terms. 



Under the foregoing circumstances the undersigned 
are desirous of obtaining an Order of the Board for the 
following objects ; 

That is to say, 



The appoint- 
ment of any 
I)articulaT trus- 
tees or the estab- 
lishment of any 
particular trusts 
or any other 
order may be 
recommended 
here by the ap- 

Slicante aocor- 
ing to the 
nature of the 
application. 



It is recommended by the applicants 



We declare that the above statements are in all 
respects true according to our information and belief. 



Dated this 



*Addthe 
signatures of the 
applicants with 
their personal 
descriptions and 

Slaoesofresi- 
ence. 

If the applica- 
tion is made by 
the authorised 
solicitor or agent 
of the appli- 
cants, it should 
be signed by him 
accordingly tn 
that decutred 
character. 



day of 
(Signed)* 
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No. 2. 

Form of penonal notice of application to the Board to he 

given by the applicants. 

In the matter of the Charity called 

in the of in the 

county of 

Take notice that application has been made on the 
day of 18 [or will be forth- 

with made, as the case may he], by or on behalf of 



to the Board of Charity Commissioners for England and 
Wales for an order for the following objects, viz. : — 



State the ob- 
jects of the Ozxler 
Bouffht by the 
application. 



Any objections to or suggestions on the proposed ap- 
plication may be transmitted, in writing, to the said 
Board at their Office, No. 8, York Street, St. James's 
Square, London, within 21 days from the date hereo£ 

Dated this day of 186 



To be signed 
by the appucants 
or their autho- 
rised agent in 
that ehuracter. 



No. 3. 



Form of general notice of application to the Board to he 
published by ^e applicants, 

Charitt Commission. 

In the matter of the charity called 

in the parish of in the county 

of 

By direction of the Board of Charity Commissioners 
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state objects 
of the applica- 
tion. 



To be signed 
by applicants. 



for England and Wales, notice is hereby given that ap- 
plication has been made on the day of 
[or will be forthwith made, as the case may requirCf] to 
the said Board by or on behalf of 

for an Order for the 
following objects, yiz. : — 



Any objections to or suggeationB on the proposed ap- 
plication may be made or transmitted, in writing, to the 
said Board at their office, No. 8, York Street, St. James's 
Square, London, within 21 days next after the date of 
this notice. 



Dated this 



day of 



186 



State objects 
or sufficient par- 
ticulars of pro- 
posed Order. 



No. 4. 

Form of notice of proposed Order of ike Board to he given 
in pursuance of the Sixth Section of the Act. 

Chabitt Commission. 



In the matter of the charity called 

in the parish of 
of 



in the county 



By direction of the Board of Charity Commissioners 
for England and Wales, notice is hereby given that an 
Order is proposed to be made by the said Board after 
the expiration of one calendar month, to be computed 
from the publication of this notice, having the following 
objects; namely, 



Any objections to or suggestions on the proposed 
Order may be made or transmitted, in writing, to the 
said Board at their office. No. 8, York Street, St. James's 
Square, London, ^^ithin 21 days next after the date of 
this notice. 



Dated this 



day of 



186 
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